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Background on the Barbra Schlifer Commemorative Clinic

The Barbra Schlifer Commemorative Clinic (“the Clinic”) is the only clinic of its kind in
Canada, providing specialized services for women who have experienced violence.
Specifically, the Clinic provides legal services for family, refugee and immigration and
criminal matters, as well as counselling and language interpretation. The Clinic also
works on various law reform activities, both within Canada and abroad, consulting with
all levels of government on policy or legislative initiatives which impact female survivors
of gender-based violence.

Since its inception in 1985, the Clinic has assisted over 65,000 women who have
experienced gender-based violence. Over the years, we have experienced a steady
increase in the number of women seeking the Clinic’s assistance. In 2017, the Clinic
assisted 4, 700 women. This year, the Clinic saw an 84% increase in requests for service,
assisting over 7,000 women.

The Clinic’s Interest in Bill C-78

The Clinic frequently assists women who have survived violence with a range of family
law issues, including: filing for divorce from an abusive spouse; filing for a civil
restraining order against an abusive former spouse; and, seeking child support from an
abusive former spouse.

Bill C-78, “An Act to amend the Divorce Act, the Family Orders and Agreements Enforcement
Assistance Act and the Garnishment, Attachment and Pension Diversion Act and to make
consequential amendments to another Act,” proposes sweeping changes to the Divorce Act.
The Clinic welcomes many of the changes proposed by the Bill, including the recognition
of the expansive nature and impact of family violence, as well as the remedial measures
introduced to address the feminization of poverty by improving access to child support,
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and access to justice more generally. At the same time however, the Clinic is concerned
that, without sufficient clarity, some of the provisions proposed under the Bill may be
interpreted in a way that detrimentally affects women who have faced family violence.
Because the wellbeing of children is inextricably linked to the wellbeing of their mothers,
this negative impact would extend to children also.

Highlighted below are some aspects of Bill C-78 that the Clinic finds concerning. While
the Clinic notes that further measures outside the Bill are necessary to improve issues
related to the “feminization of poverty” and access to justice, such as increased legal aid
funding and social programming, the submissions below deal strictly with the text of Bill
C-78. Where applicable, recommendations are made throughout.

1. The Definition of Family Violence

The Clinic welcomes the expansive definition of family violence proposed by Bill C-78,
which discusses the various forms violence can take. However, the Clinic is concerned
that this definition masks the gendered reality of family violence by failing to explicitly
acknowledge that women and gender non-conforming individuals are overwhelmingly
subjected to family violence.

To appropriately capture the reality of family violence and ensure proper judicial
interpretation of family violence, it is imperative that the Bill acknowledge that the
purpose of the provisions addressing family violence is to protect those who are the most
vulnerable to abuse —women and children. The Clinic proposes that the Bill include a
preamble that explicitly outlines the gendered nature of family violence and the need to
protect women and children. The preamble should also explicitly recognize that women
have diverse lived experiences of family violence. In particular, racialized, Indigenous
and marginalized women may have unique experiences of family violence that do not
conform with stereotypes of what family violence “looks like.” This is essential to ensure
an intersectional gender-based lens is adopted when assessing cases involving family
violence.

Along with outlining the gendered nature of family violence, the definition of “family
violence” must also be clearly distinguished from that of “conflict.” While “conflict”
between spouses can undoubtedly be upsetting to a child as well as to the spouses, it is
analytically distinct from violence. To avoid allegations that a woman has contributed to
“family violence” by contributing to “spousal conflict,” the differences between these
terms should be made clear.

Recommendation

Bill C-78 should include a preamble explicitly stating that:
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- women and gender non-conforming individuals are overwhelmingly subjected to
family violence;

- men are overwhelmingly the perpetrators of family violence;

- this violence is distinct from spousal conflict and stems from systemic gender
discrimination;

- it is in the best interests of children that their mothers be safe from any form of
violence; and

- one of the main purposes of the Bill is to protect women and children.

2. The Family Dispute Resolution Process

Bill C-78 proposes that parties to a divorce proceeding shall try to resolve their matters
through a family dispute resolution process. Additionally, the Bill proposes that every
legal advisor representing a party to a proceeding under the Divorce Act is obligated to
encourage their client to attempt to resolve the matter through a family dispute resolution
process, unless the circumstances of the case are such that it would “clearly not be
appropriate to do so.”

These proposals are promising, as they have the potential to improve issues related to
access to justice by encouraging settlement and resolution outside of the courtroom.
However, they are not necessarily beneficial to a woman who has experienced family
violence. She may be fearful of having to express her position in front of her abuser in an
informal setting that is generally off the record. If the woman is too intimidated by the
presence of her abuser to disclose to the mediator or negotiator that she has experienced
family violence, a resolution may be reached which is substantively unfair to her.

If the legal advisor does not know that their client has experienced significant trauma as
a result of family violence, the legal advisor may not be able to say that the circumstances
of the case are such that family dispute resolution processes are “clearly” not appropriate.

To avoid some of these issues, Bill C-78 should contain a provision obligating legal
advisors to make it clear to their clients that family dispute resolution processes are
voluntary. By making it clear that these processes are optional, Bill C-78 would have the
added benefit of empowering women who have survived family violence to exercise their
agency and make the best decision for themselves, as well as improving access to justice.

Recommendations

- A provision should be added under subsection 7.7(2)(a) of the Bill, obligating legal
advisors to make clear to their clients that family dispute resolution processes are
optional and the refusal to participate will not impact the determination of their
matter.

3. The Best Interests of the Child
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The Clinic welcomes the provisions drawing the court’s attention to the best interests of the
child when making a parenting or contact order. The best interests of the child however,
cannot be separated from the safety of their mother. This reality should be made clear in
section 16(2) of the Bill. Although it is quite clear that harm to one’s mother is likely to cause
psychological and emotional harm to the child, this should be made explicit in this section to
avoid misinterpretation or confusion in judicial interpretation.

a.) 16(3) Factors to be Considered in Determining the Best Interests of the Child

The Clinic is concerned about the impact of a number of the factors outlined in the Bill for
determining the best interests of the child on mothers who have experienced spousal abuse.
Specifically, subsection 16(3)(b) suggests that a court shall consider the “nature and strength”
of the child’s relationship with each spouse, each of the child’s siblings, grandparents and
any other significant person in the child’s life. The Clinic is concerned that the term “strength”
reflects situations where controlling and abusive spouses ensure the child spends more time
with their family, strengthening their ties with the child as compared to the mother. As such,
the Clinic submits that the word “strength” should be replaced by “quality” to reflect the
reality that some women may not be able to spend as much time with their children due to
controlling spouses.

Another related implication of subsection 16(3)(b) that concerns the Clinic is the fact that
abusive spouses may manipulate their children’s opinion about their mothers. In the Clinic’s
experience, abusive spouses often tell the children lies about their spouse to gain leverage
and support. This emotional abuse could result in children having a “stronger” relationship
with the abusive parent, based on false beliefs. This also implicates subsection 16(3)(e) which
states that the child’s views and preferences are factors that should be considered. To avoid
the risk that a child prefers staying with the abusive spouse as they have a “stronger”
relationship with them, based on active attempts by the abusive spouse to denigrate the
mother, a careful and independent judicial inquiry into the quality of each relationship must
be conducted. Along with the subjective preferences and beliefs held by the child, an objective
assessment on the source of those beliefs is warranted in situations involving family violence.

Along with subsection 16(3)(b), the Clinic is also concerned with the language in subsections
16(3)(c) and 16(3)(i). These subsections hold that a court shall consider each spouse’s
willingness to support the development of the child’s relationship with the other spouse, as
well as their willingness to cooperate and communicate with the other spouse on matters
affecting the child. The Clinic feels that these factors are unnecessary and have the potential
to prejudice mothers who have experienced family violence in terms of parenting time or
contact orders. Although these subsections seek to ensure congeniality between separating
parents, this may not be possible where one spouse has experienced violence at the hands of
the other. An abused mother may have legitimate reasons not to support a relationship
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between her child and her abuser, especially where she fears the abuse may be redirected
towards the child. Similarly, an abused mother may not want to communicate directly with
her abuser out of fear. This lack of communication is not necessarily harmful to the child,
while continued communication and abuse directed towards the mother inevitably will be.

Ideally, subsections 16(3)(c) and 16(3)(i) should be removed as factors for consideration as it
is far from clear how a spouse’s willingness to support their child’s relationship with the
other spouse or to communicate with the other spouse promotes the best interests of the child,
provided that the spouses act in compliance with court orders. If the Committee decides not
to remove these factors however, the Clinic submits an exception to 16(3)(c) and 16(3)(i)
should be added for cases of family violence. Although subsection 16(3)(j) does include
family violence as a factor to be considered, a separate exemption for each of these
subsections is necessary. If these exemptions are not added, subsections 16(3)(c) or 16(3)(i)
may be interpreted as weighing against more parenting time with the mother, while
subsection 16(3)(j) may be interpreted as weighing in her favour. On the balance, a judge may
hold that these factors are not determinative. If, in contrast, exemptions are added, then the
judge is left with two factors weighing in favour of more parenting time.

Turning now to the factor that specifically addresses family violence under subsection
16(3)(j), the Clinic submits that the direction to consider the ability and willingness of the
perpetrator of family violence to care for and meet the needs of the child should be
reconsidered. The focus of this factor should be on the impact of family violence on the family
unit, specifically its impact on those who are most vulnerable to family violence —women
and children. The willingness of an abusive parent to care for a child is far too subjective a
ground to assess. This subsection should be revised to provide further clarity that the
“ability” of the perpetrator of family violence to meet the needs of the child imports an
objective standard that requires the judge to assess whether the perpetrator is able to act in
the best interests of the child, over and above any subjective willingness to do so.

Recommendations

- The child’s “physical, emotional and psychological safety, security and well-being”
should be expanded in subsection 16(2) as being necessarily connected to the safety of
their mother;

- Subsection 16(3)(b) should be amended to assess the “quality” rather than the “nature
and strength” of the child’s relationship to each spouse;

- Anobjective assessment of the child’s relationship to each spouse and preference must
be undertaken in cases of family violence;

- Subsections 16(3)(c) and 16(3)(i) should be struck;

- In the alternative, subsections 16(3)(c) and 16(3)(i) should each include a specific
exemption in the case of family violence; and
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- Subsection 16(3)(j)(i) should be amended to make it clear that it requires an objective
assessment of the ability of the perpetrator of family violence to act in the best interests
of the child.

b.) 16(4) Factors Relating to Family Violence

Section 16(4) addresses the factors that shall be considered in the case of family violence,
along with the examples provided in 16(3)(j). The Clinic largely supports these factors, with
the exception of the factor listed under subsection 16(4)(g). This factor holds that a court shall
consider “any steps taken by the person engaging in the family violence to prevent further
family violence from occurring and improve their ability to care for and meet the needs of
the child.” The Clinic submits that this factor is wholly inadequate. Like subsection 16(3)(j),
this factor requires explicit wording to direct judges that the subjective beliefs or bald
statements by perpetrators that they have taken “steps” to prevent further violence are
insufficient. This factor requires objective evidence of the measures taken by the perpetrator
of violence that demonstrates they are capable of caring for the child. Qualifying that the
steps taken must be “measurable,” “quantifiable,” or “demonstrated” can serve this purpose.

Along with qualifying subsection 16(4)(g) to bolster the evidentiary requirements, the Clinic
submits that subsection 16(4) should include the gendered nature of family violence as one
of the listed factors. The court should be statutorily obliged to turn its mind to the reality that
family violence disproportionately results in the subordination and victimization of women.
This would show a recognition of the systemic nature of gender-based violence and its impact
on women, and the family unit more generally.

Recommendations
- Section 16(4) should include the gendered nature of family violence as a factor; and
- Section 16(4)(g) should qualify the “steps” taken by perpetrators of family violence by

AT

requiring that they be “measurable”, “quantifiable,” or “demonstrated”.
c.) 16(5) Past Conduct

Subsection 16(5) states that the past conduct of spouses should not be considered when
determining the best interests of the child, unless the conduct is “relevant” to the exercise of
their parenting time, decision-making responsibility or contact with the child. This subsection
fails to account for past conduct involving family violence, which is, and should always be,
“relevant.” All incidents of family violence in the past must be considered to ensure the safety
of the child. This section should be struck to allow for the consideration of past conduct
involving family violence. In the alternative, the subsection should be amended to explicitly
exempt incidents of family violence.
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In considering past conduct of family violence however, Bill C-78 must establish the
parameters for what judges can and cannot consider. For example, the Bill should explicitly
state that judges cannot presume that, the family violence is over even though a woman
experienced family violence in the past. In the Clinic’s experience, family violence often
extends beyond the duration of the spousal relationship. Additionally, judges cannot
presume that the absence of criminal charges or full disclosure of family violence reduces the
credibility of a woman’s claim of family violence. There are a number of reasons why a
woman may not pursue criminal charges against her spouse or immediately disclose the
abuse she has experienced, including fear of reprisal, or immigration consequences.

Recommendations
- Subsection 16(5) should be struck. In the alternative, an exemption for past conduct
involving family violence should be added; and
- The parameters for what judges can and cannot consider, addressing common
misconceptions of family violence, should be added.

4. 16.2(3) Day-to-day Decisions

Subsection 16.2(3) states that, during a parent’s parenting time, that parent has the exclusive
authority to make day-to-day decisions affecting the child. Although this subsection serves
to provide parents with autonomy and freedom in terms of how they take care of the child
during their parenting time, this provision can be manipulated by abusive former spouses.
For example, an abusive former spouse could intentionally make day-to-day decisions that
they know is contrary to the wishes of the spouse who has primary decision-making
authority (typically, the woman). The day-to-day decision making power can be used as an
intimidation tactic, where the woman feels powerless to confront her abusive former spouse.
These decisions may not appear, on the surface, to be contrary to the best interests of the
child, but they are a form of emotional and psychological abuse directed at the woman. This
abuse is likely to be perceived by the child, negatively impacting their wellbeing.

Recommendation
- Subsection 16.2(3) should be qualified to state that, although the person to whom
parenting time is allocated has exclusive authority to make day-to-day decisions
affecting the child during parenting time, these decisions cannot conflict with the
decisions made by the primary decision-making parent.

5. 16.5 Contact Orders

Bill C-78 provides that a person other than a spouse may apply to the court to gain contact
with the child. On the one hand, this provision is positive in that it allows grandparents and
other parties with whom the child has a special relationship to maintain contact with the
child. On the other hand, in the case of family violence this provision can result in an abusive
spouse’s family members manipulating the opinions of the child so that they prefer staying
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with the abusive spouse. The abusive spouse may have been denied parenting time, or may
be seeking increased parenting time and may pressure his family members to disparage his
former spouse and influence the child’s preferences. Where the woman is a refugee or
immigrant, she may be less likely to have her own relatives in the country to spend time with
the child and perhaps balance or offset their opinions.

Recommendation
- Subsection 16.5(4) should be amended to include factors such as family violence in
determining whether a contact order should extend to third parties.

6. Relocation

Bill C-78 also provides that a person who has parenting time or decision-making
responsibility who intends to relocate shall notify the other parent of their intention and new
address, within at least 60 days of the proposed relocation. The Bill suggests that, on
application, the court may modify or order that these requirements do not apply where there
is a risk of family violence. The Clinic approves of the inclusion of this exception, given the
reality that women are at an increased risk of violence when escaping an abusive situation.
In many cases, women cannot plan their escape and would not be able to provide sufficient
notice of their relocation. Even when planned, women may not be able to provide notice of
relocation out of fear that their abuser will be alerted of their plans to escape. They may also
be reluctant to provide their new address out of fear that their abuser will find out and pursue
them.

Although the exemption under 16.9(3) is welcome, the Clinic submits that women escaping
violence must be granted an absolute exemption from the notice and address disclosure
requirements, rather than have an exception turn on judicial discretion. Women who have
escaped a violent situation can arrange a neutral, public location where the other parent can
pick-up and drop-off the child, eliminating any need for the disclosure of her new address.
Granting an absolute exemption from the requirements of 16.9(1) for women escaping violent
situations will better ensure the safety of the woman and any children staying with her.

Additionally, under subsection 16.92(2), when determining whether the relocation is in the
best interests of the child the court should not be permitted to draw a negative inference if a
woman is forced to temporarily reside in a shelter after escaping a violent situation. Women
should not be penalized by having reduced parental time for escaping a violent situation to
ensure her own safety, and the safety of her child.

Recommendations
- The exception under 16.9(3) should automatically apply to all cases where women are
escaping family violence, and should not depend on judicial discretion on application
to the court; and
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- In deciding whether the relocation is in the best interests of the child, the court should
not be able to draw a negative inference from temporary residence in a shelter in cases
involving family violence

Concluding Remarks

Bill C-78 recognizes the power of words. The Bill proposes “custody” and “access” be
replaced with terminology related to parenting to eliminate adversarial connotations
between parents who are getting a divorce. In some cases however, the adversarial context
between parents is not simply the result of spousal conflict but is instead the result of family
violence. Bill C-78 takes great strides in recognizing the significant impact of family violence
on children. However, this recognition must also extend to women, who are overwhelmingly
subjected to family violence, and whose wellbeing is inextricably linked to the child’s
wellbeing. Recognizing the power of words, the impact of family violence on women must
be explicitly stated in the Bill. Additionally, the unique circumstances faced by women who
have encountered family violence must be explicitly acknowledged throughout the Bill to
ensure that the gender-based analysis Parliament has rightfully adopted in this Bill translates
into practice.

Notably, Bill C-78 does not require legal professionals to adopt a gender-based analysis when
assessing divorce matters. Gender discrimination is an unfortunate reality that pervades the
legal landscape. Legal professionals must be statutorily obligated to turn their minds to the
prominent role of gender in family law. A gender-based analysis requires an intersectional
and anti-oppressive framework. In order for the symbolic power of Bill C-78 to translate into
practice, legal advisors, representatives and most importantly, judges, must be required to
adopt a gender-based analysis of the legislation.

As such, the Clinic concludes its submissions by appealing to the Committee to explicitly

require that all legal professionals adopt a gender-based analysis in the context of the Bill.

Barbra Schlifer Commemorative Clinic
Per:

Amanda Dale, Executive Director
Deepa Mattoo, Legal Director



