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PART | - OVERVIEW

1. Sexual assault is a gender-based crime. It is a crime that is made possible by, and that
perpetuates, gender inequality. It is a crime of objectification and disempowerment of the
victimized woman or child. As confirmed by the Supreme Court of Canada in R. v. Osolin, “it is
an assault upon human dignity and constitutes a denial of any concept of equality for women.”*
2. The issue before the Court on which the Criminal Lawyers Association (the “CLA”) and
the Barbra Schlifer Commemorative Clinic (the “Clinic”) intervene is the jurisdiction of the Court
below to order restitution, pursuant to s.738(1)(b) of the Criminal Code, to the complainant for a
portion of the legal fees she incurred to support her following the sexual assault.

3. Sexual assault complainants retain independent legal counsel for a variety of reasons.
They do so to obtain advice and information about legal processes (which are often overwhelming
and mystifying, particularly for persons who have experienced trauma) and to deal with the
sequelae of the assault, whether in their workplaces or schools or because charges have been laid.
There can be no question that the services offered by independent legal counsel, address and
respond to a fundamental harm of sexual assault: the disempowerment of the victim.

4, There can also be no question that legal services may be a pecuniary loss incurred as a
result of the sexual assault. Quite simply, if a complainant was not sexually assaulted, she would
not need to seek the services of legal counsel to help her decide what to do next; provide her with

information that will allow her to make an informed choice about whether she has the strength to

report; provide highly expert information about reporting processes, including to assist her in

L R. v. Osolin, [1993] 4 S.C.R. 595 at 669. See also, Jane Doe v. Toronto (Metropolitan Commissioners) of Police,
[1998] O.J. No. 2681 (S.C.J.) at paras. 8-9 (“sexual violence is... an act of power and control rather than a sexual
act.... Rape has nothing to do with sex everything to do with anger and power”); R. v. Seaboyer; R. v. Gayme,
[1991] 2. S.C.R. 577; R. v. Mabior, 2012 SCC 47.



unpacking stigma and blame; and obtain the information, services and support she needs to
continue through trial to its conclusion.

5. For decades, courts, legislatures and governments have all recognized the importance of
encouraging survivors to report sexual assault to the criminal justice system and to seek treatment
and support. Turning to legal counsel for support and advice on their rights is one avenue through
which survivors cope with the direct emotional, psychological, and practical harms of sexual
assault, make decisions about whether and where to report, and are empowered to continue

through the reporting processes.

PART Il - STATEMENT OF FACTS

6. The facts relevant to the issue of the restitution order made by the Ontario Court of Justice

are as follows:

@ The Court convicted the Appellant, Mustafa Ururyar, of sexual assault;

(b) Mandi Gray submitted a victim impact statement requesting:

... full compensation for the legal costs | have absorbed as a result of the
sexual assault. 1 hired independent legal counsel due [to] ongoing issues
with my return to campus following the sexual assault. Mr. Butt also
provided extensive information and guidance about the court process. Most
problematic is that due to the ongoing and discriminatory cross examination
resulting in emotional distress, Mr. Butt had to write a letter to the Crown
and Defence counsel to remind Ms. Bristow of courtroom ethics and the law
in sexual assault cases;

(© Ms. Gray’s total legal fees were $10,735.00, inclusive of HST; and,

(d) The restitution order was for $8,000.00. This amount represented 75% of the actual
legal costs Ms. Gray had incurred.



PART I1l - OVERVIEW OF THE SCHLIFER CLINIC’S POSITION

7. The Clinic was established in 1985 to commemorate the life and work of Barbra Schlifer,
an Osgoode Hall law student who was sexually assaulted and murdered on the night of her call to
the bar. In the over 30 years since, the Clinic’s legal and counselling staff and students have
assisted thousands of women who have experienced sexual assault. Most do not report to the
police. For those who do, the criminal justice process is frequently further traumatizing and

disempowering.

8. In making these submissions, the Clinic draws on its over thirty years of experience
working with sexual assault survivors, including those who participate in criminal proceedings and
who access the limited services of Ontario’s Victim Witness Assistance Program (“VWAP”).
Based on its expertise concerning the lived-experience of survivors, the Clinic will address the
Court’s jurisdiction to order restitution for legal fees and the positive impacts of such an order in

advancing the interests and administration of justice.

9. The Clinic agrees with the intervener Criminal Lawyers’ Association (“CLA”) that the

restitution issue raises a dispute largely concerning statutory interpretation.

10. However, the Clinic takes the following positions:

@) Paragraph 738(1)(b), properly interpreted, permits courts to order restitution in a

broad range of circumstances, including in respect of complainants’ legal fees;

(b) Concerns of “policy and fairness” are relevant to the exercise of the broad

discretion under s. 738(1)(b), rather than to interpreting the provision’s scope; and,



(c) There was no error of law in the exercise of discretion by the Court below under

5.738(1)(b).

PART IV - ISSUES

A. PARAGRAPH 738(1)(B) GRANTS JUDGES BROAD DISCRETION TO ORDER
RESTITUTION

11.  The Supreme Court has consistently held that there is only one modern approach to
statutory interpretation: that “the words of an Act are to be read in their entire context and in their
grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act,
and the intention of Parliament.”? In other words, the intent of the legislature is determined by
looking to text, context, and other indicators of legislative purpose.® Only if that exercise

demonstrates ambiguity should resort be had to other principles of statutory interpretation.*

12.  The text, context and purpose of s. 738(1)(b), demonstrate that Parliament intended to give
courts broad discretion to make restitution orders. This discretion permits courts, in appropriate
circumstances, to make an order for restitution of legal fees, including those a complainant
incurred in relation to her participation in the criminal prosecution of the person ultimately found
guilty of sexually assaulting her. It also permits, as the CLA acknowledges, orders covering other

professional services, such as counselling and medical expenses.®

% Rizzo & Rizzo Shoes Itd. (Re), [1998] 1 S.C.R. 27 at para. 21, citing Elmer Driedger, Construction of Statutes, 2d ed.
(Toronto: Butterworths, 1987) at p. 87.

¥ Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54 at para. 40.

* Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559 at paras. 29-30.

®> CLA Factum at para. 21.



M The text of s. 738(1)(b)
13. In the decision under appeal, the Ontario Court of Justice made a restitution order pursuant
to s. 738(1)(b) of the Criminal Code, requiring the appellant to pay the complainant $8,000
towards the legal fees she incurred to participate in the criminal proceedings. This provision reads:
Where an offender is convicted or discharged under section 730 of an offence, the
court imposing sentence on or discharging the offender may, on application of the
Attorney General or on its own motion, in addition to any other measure imposed
on the offender, order that the offender make restitution to another person as
follows ...
(b) in the case of bodily or psychological harm to any person as a result of the
commission of the offence or the arrest or attempted arrest of the offender, by
paying to the person an amount not exceeding all pecuniary damages incurred as a
result of the harm, including loss of income or support, if the amount is readily
ascertainable;
14. A plain reading of the provision shows it permits restitution for “all pecuniary damages
incurred as a result of “bodily or psychological harm”, “as a result of”, “the commission of the
offence or the arrest or attempted arrest of the offender”, so long as “the amount is readily
ascertainable” [emphasis added]. The examples of “loss of income or support” included in s.
738(1)(b) are illustrative, rather than exhaustive, of the type of pecuniary damages that are

properly captured by this provision. This broad language, on its face, clearly permits a court to

order restitution for legal fees incurred by sexual assault victims, as in this case.

(i)  The context of s. 738(1)(b)

15.  The context in which the provision was introduced also favours a broad interpretation.
Prior to 1996, the Criminal Code provided for “compensation orders” concerning only

“satisfaction or compensation for loss of or damage to property suffered by that person as a result



of the commission of the offence.”® On September 3, 1996, the “compensation orders” provisions
of the Criminal Code were replaced by the “restitution order” scheme in s. 738(1). The restitution
provisions expanded the circumstances in which an offender could be ordered to make a payment
to a victim, including by allowing for such orders to be made “in the case of bodily harm”, rather
than only in relation to property.” Replacing the pre-existing scheme with this broader scheme
recognizes the pecuniary losses that flow from non-property-related offences; permits victims to
recover those losses; and gives courts discretion to determine the nature and extent of those losses,
as well as whether restitution should be ordered in respect of them. The wide discretion afforded to
sentencing courts under s. 738(1)(b), and the order made by the Ontario Court of Justice in this
case, is consistent with and furthers Parliament’s intent to broaden the scope of potential restitution

orders.

16. The CLA’s submission concerning the statutory context in which s. 738(1)(b) is situated
does not withstand scrutiny.® The CLA submits that internal “reasonableness qualifiers” in
surrounding provisions favour a strict interpretation of s. 738(1)(b). However, by comparison to
these provisions, s. 738(1)(b) actually permits a broader range of damages to be recovered by way
of restitution order: “all pecuniary damages incurred”, rather than only the “reasonable” expenses

permitted by ss. 738(c)-(e).

17. Even so, the Clinic submits that s. 738(1)(b), in effect, gives judges the discretion to order
restitution only of reasonable pecuniary damages. Paragraph 738(1)(b) permits an order for “an

amount not exceeding all pecuniary damages”. [emphasis added] The discretion of the judge to

® Section 725(1) of the Criminal Code, as it read immediately prior to September 3, 1996; see R. v. Devgan, [1999]
0.J. No. 1825 at paras. 2-3 (C.A.) (“Devgan”).

"While s. 738(1)(b) permitted restitution only “in the case of bodily harm” at the time of its enactment, it was
subsequently amended to permit restitution “in the case of bodily or psychological harm”: An Act to amend the
Criminal Code (trafficking in persons), S.C. 2005, c. 43,s. 7.

® CLA Factum at paras. 15-18.



order restitution for less than the total of all pecuniary damages is implicit, and Parliament
intended to vest in the court the discretion to determine the appropriate amount in any given
situation. In other words, the provision implies that a judge may — but not must — consider the
reasonableness of pecuniary damages claimed. Finally, the language of *“an amount not
exceeding” in s. 738(1)(b) is the same “reasonableness qualifier” limitation as the CLA seems to
pointto ins. 738(1)(a), which is also a provision under which courts have previously ordered legal

fees to be reimbursed by way of a restitution order.’

(ili)  The purpose of s. 738(1)(b)
18. Parliament’s purposes in enacting s. 738(1)(b) are both remedial and punitive. This reflects
and is consistent with the principles of sentencing set out in s. 718(b) (“to deter the offender and
other persons from committing offences”), s. 718(e) (“to provide reparations for harm done to
victims or to the community”) and s. 718(f) (“to promote a sense of responsibility in offenders, and
acknowledgement of the harm done to victims or to the community”) of the Criminal Code. These

purposes also favour a broad reading of s. 738(1)(b).

19.  Statements made in the course of Parliamentary debate on the adoption of the Canadian
Victims Bill of Rights and amendments to the restitution provisions of the Criminal Code also shed
light on the purposes underlying these provisions, including s. 738(1)(b). The Parliamentary
Secretary to the Minister of Justice offered the following comments during second reading of the
bill:

We know that victims pay a disproportionate percentage of all costs related to

crime....The rights proposed in this bill aim to correct this imbalance and to relieve
the victims of some of the financial burden of crime. [...] On October 30, 2012, the

° See, e.g., R. v. Dennis, 2003 BCSC 2017 at paras. 9-17.



Federal Ombudsman for Victims of Crime made the following statement about the
impact of crime on victims:

These costs include lost productivity and wages, costs of medical and
psychological care, and time away from work to attend criminal
proceedings.

We also hear from victims about their not being able to afford counselling
sessions...

Therefore, members will understand that it is fair and logical for criminals to make
a contribution and to pay restitution to the victim for the offences committed. [...]

What is the purpose of a restitution order? The Criminal Code states that the
purposes and principles of sentencing are to provide reparations for harm done to
victims or to the community and to promote a sense of responsibility in offenders
and an acknowledgement of the harm done to victims and the community.

Restitution orders, which help cover the victims' monetary losses due to, for
example, bodily and psychological harm or damage to property caused by crime,
follow these principles.™®

20.  The Minister of Justice added:
Following a traumatic event, victims are often unable to work, unable to deal with
the daily grind that is all around them, and yet they face significant expenses to
continue attending court proceedings or receive counselling...the bill aims
specifically at helping to alleviate the financial burden of crime when it comes to
the load that is carried by our victims in the system.™
21.  These statements demonstrate Parliament’s recognition of the varied financial costs
victims of crime incur and the corresponding purposes of the Criminal Code’s restitution

provisions to permit them to recover these costs from an offender who has been found guilty. This

confirms Parliament’s intent was that s. 738(1)(b) be read broadly.

1% Hansard, Statement of Robert Goguen, Parliamentary Secretary to the Minister of Justice, House of Commons
Debates, 41 Parl., 2™ Sess., June 3, 2014 at 2250.

! Hansard, Statement of The Hon. Peter MacKay, Minister of Justice, House of Commons Debates, 41% Parl., 2"
Sess, February 20, 2015 at 1015.



(iv)  Resolving ambiguities
22.  The Clinic submits that there is no ambiguity in s. 738(1)(b). Parliament’s clear intent was
to grant courts a broad discretion to order restitution in appropriate circumstances, which can
include restitution with respect to a complainant’s legal fees, as the Ontario Court of Justice
ordered in this matter. That courts in numerous other cases have recognized their jurisdiction to
order restitution for legal fees under s. 738 generally lends further support to the submission that

Parliament intended s. 738(1)(b) to be read broadly.*?

23.  Tothe extent that there is any ambiguity in s. 738(1)(b), that ambiguity should be resolved
in favour of a broader reading, rather than the narrow reading the CLA has proposed. The Court
should decline to apply the principle of strict construction of penal legislation in this matter. Courts
have rejected this principle “on many occasions”, even where it favoured a more plausible
interpretation.'® In particular, courts have repeatedly adopted an alternative interpretation where
that interpretation appears more consistent with the purpose of the legislation.'* This approach is
warranted in interpreting s. 738(1)(b), a broad reading of which is more consistent with its
purposes, which include victims to recoup the pecuniary losses incurred as a result of the bodily

and psychological harm caused by crime.

24, Further, “penal legislation” has generally been recognized as “legislation that creates
offences punishable by fine, imposition or forfeiture of a right or privilege.”*® Paragraph 738(1)(b)
is not “penal legislation” in this sense. Rather, it is legislation related to sentencing, which, as the

Criminal Code sets out, engages a broad range of principles, including providing reparations to

12 See, e.g., R. v. West, 2012 SKPC 145 at paras. 64-71 (Sask. Prov. Ct.); Dennis, supra paras. 9-17; R. v. Rothel,
[1998] O.J. No. 5626 (Ct. J. (Gen. Div.)); R. v. Kwaw, 2011 ONCJ 29 at para. 33.

13 Ruth Suillivan, Sullivan on the Construction of Statutes, 6" ed. (Markham, Ont.: LexisNexis Canada, 2014) at p.
494,

Y R.v. Paré, [1987] 2 S.C.R. 618 at 629-633; R. v. Lightfoot, [1981] 1 S.C.R. 566 at 575.

> Sullivan, supra at p. 490.
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victims for harm done. For these reasons, it is unwarranted to apply the principle of strict
construction of penal statutes to resolve any ambiguity in s. 738(1)(b).

B. POLICY AND FAIRNESS CONSIDERATIONS ARE RELEVANT TO THE
EXERCISE OF DISCRETION, NOT JURISDICTION

25. The CLA submits that “reasons of policy and fairness” are relevant to interpreting the
scope of courts’ jurisdiction to order restitution under s. 738(1)(b).*® The Clinic submits, however,
that such considerations are not legal principles of interpretation that assist in identifying
Parliament’s intent. Rather, they are more aptly conceptualized as factors relevant to the exercise

of discretion under s. 738(1)(b) in any given case.

26.  The policy and fairness concerns raised by the CLA should not impact this court’s
assessment of whether it is appropriate to order restitution for a complainant’s legal fees. By
contrast, the Clinic submits that there are several factors that demonstrate the appropriateness of
such an order. The concerns raised by the CLA and the factors the Clinic submits are relevant are

each addressed in turn.

M “Floodgates” concerns are of no moment
27.  The CLA'’s stated concerns that a broad reading of s. 738(1)(b) raises “the spectre of

unlimited liability”*’

are unfounded; relevant judicial guidance on the application of restitution
provisions is clear that such orders should be made with restraint and caution.™® It cannot be
simultaneously argued that the restitution order in this case is a matter of “first instance” (after

over twenty years of jurisprudence under s. 738(1)(b)) and that a single order made by a single

16 CLA Factum at para. 9(b)
" CLA Factum at para. 9(b).
18 See, e.g., R. v. Zelensky, [1978] 2 S.C.R. 940 at 961; Devgan, supra at para. 26, citing Zelensky.
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judge on the facts before him, suddenly portends future judges “routinely” exercising their

discretion in a similar fashion.

28. Contrary to the CLA’s submissions at paras. 17-18 of its factum, a broad interpretation of s.
738(1)(b) would not open the floodgates to restitution orders being available for “extreme
pursuits” or for all-expense-paid trips for a complainant’s counsel of choice. The latter argument is
a strawperson — it does not account for the fact that complainants are out of pocket for counsel’s
expenses at first instance; that a finding of guilt is not guaranteed in sexual assault proceedings;
and that a restitution order following a proceeding is at the discretion of a judge, who may not
deem it to be appropriate in the circumstances. In other words, the likelihood of a complainant
incurring exorbitant costs that could be recovered through a restitution order is small. In any event,
it will fall to the judge in any given case to determine whether a restitution order — which should be

ordered with restraint and caution — is appropriate in the circumstances.

(i)  Concerns about a “chilling effect” on defence counsel are unwarranted

29.  As stated above, contrary to the CLA’s submissions, issues concerning the impact of
potential restitution orders on defence counsel’s representation of accused persons are not matters
that should be considered in determining jurisdiction to order restitution of complainants’ legal
fees under s. 738(1)(a).*° Rather, it falls to the judges’ discretion to determine in each case whether
legal fees have been incurred as a result of the harm caused by the commission of the offence,

which is a fact-driven analysis that Parliament has entrusted judges to conduct.

30. It must be noted that there was no finding made by the Court in this case that defence

counsel’s conduct was improper or that legal fees were incurred because of the particular conduct

9 CLA Factum at paras. 26-30.
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of defence counsel. Rather, restitution was ordered for legal fees under the Court’s broad authority
to compensate victims for all pecuniary damages arising from the offence. Contrary to the CLA’s
submissions, there is no reason to engage in broad and speculative policy considerations about the
impact of a potential restitution order on the “zealous” conduct of defence counsel. Restitution
may properly encompass the costs of professional services relating to the sexual assault for the
period prior to, during and following the criminal trial, whether that support is provided by a

lawyer, counsellor, psychologist or other professional.

(i)  Anaccused’s ability to recover legal fees has no bearing on the appropriateness
of restitution

31. The issue on appeal is restitution to be made by an offender that has been found guilty. To
tie this issue to the relative ability of acquitted persons or persons discharged following a

preliminary inquiry to recover legal fees — as the CLA does® — is to compare apples to oranges.

32.  While the Clinic is also extremely concerned about access to justice issues for accused
persons, many of whom are also the Clinic’s clients, this is a separate and distinct issue from the
interpretation of s. 738(1)(b) of the Code. When Parliament enacted s. 738, it was aware that costs
awards against the Crown do not flow from acquittals or discharges, yet Parliament did not see fit
to exclude restitution for legal fees from the provision. Broad policy concerns with respect to
underfunding of legal aid and/or representation for accused persons must not be conflated with the
interpretation of and exercise of discretion under s. 738(1)(b) as it applies to offenders that have

been found guilty.

33. In this case, Mr. Ururyar was found criminally culpable of a very serious criminal offence.

As the Supreme Court of Canada stated in R. v. D.A.l., “sexual assault is an evil”*. The express

% CLA Factum at para. 30.
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language and intention of s. 738(1)(b) was to recognize and redress the financial burdens of crime
borne by the victim. This purpose is, as submitted above, consistent with the principles of
sentencing of providing for reparations for harm done to victims and promoting a sense of

responsibility in offenders.

(iv)  Lawyers offer vital support to victims in courtroom proceedings and beyond

34.  The lived-experience of sexual assault survivors as they navigate the criminal justice

system demonstrates the need for retaining counsel.

35.  While Ontario’s Victim Witness Assistance Program (“VWAP”) offers limited assistance
to complainants in criminal proceedings, it does not —and is not meant to — provide assistance akin
to that which a lawyer offers. VWAP does not serve or represent the interests of complainants in
the criminal trial process. In fact, VWAP will not discuss evidence with the complainants; the
Ministry of the Attorney General pamphlet and website on VWAP specifically states, “the
program cannot receive or discuss your evidence”.?* VWAP is mandated to provide more
limited support in terms of communicating dates, providing referrals to other social service

agencies, and orientating the complainant to the Court.

36.  The type of support provided by legal counsel to sexual assault survivors is otherwise
unavailable from any other person or entity in the criminal justice system. While, as the CLA
submits, VWAP is able to contact “the Crown Attorney or the police officer in charge of [a

123

complainant’s] case on [her] behalf,”** a complainant’s communications with VWAP, the Crown

and the police may be subject to Stinchcombe disclosure obligations or subject to disclosure

2R.v.D.A.l,, 2012 SCC 5 at para. 1.

22 Ministry of the Attorney General, The Victim/Witness Assistance Program”,
https://www.attorneygeneral.jus.gov.on.ca/english/ovss/VWAP-English.html.

8 CLA Factum at para. 31.
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through an O’Connor application — meaning that there is no state resource available to the
complainant that guarantees the confidentiality of her communications concerning the criminal
trial process. In at least one case, the Crown has taken the position that VWAP has a positive
obligation to tell the Crown about “relevant information” it receives from a victim, which the

Crown would then turn over to the defence.?*

37. Retaining counsel offers a guarantee of confidentiality to complainants to receive advice
on their participation in a criminal trial within the scope of a solicitor-client relationship, both
before making the decision to report a sexual assault to police and during any ensuing trial. This
advice can help complainants overcome the barriers they face in reporting an assault — which
legislatures have indicated they wish to encourage® — and participating in a trial. Independent
legal counsel are best situated to respond to questions and prepare a sexual assault complainant for
inevitable and potentially traumatizing lines of questioning in a sexual assault trial, which may
include any combination of blaming her for the assault; suggesting she is lying or otherwise not
credible; presenting her as vengeful or reaping some personal gain from reporting; asking about
why she delayed in reporting or didn’t fight back, resist or “leave”; questioning her survival
strategies; taking her, sometimes in excruciating detail, through the events of the assault; and,
despite the operation of s. 276 of the Code, in many cases exploring aspects of her sexual history
with the accused or others. As such, compensation for the costs of legal support may be a direct

consequence of the harm of the sexual assault and properly the subject of a restitution order.

R, v. Merenda, 2008 ONCJ 563 at para. 29..

% See, e.g., Ontario, It’s Never Okay: An Action Plan to Stop Sexual Violence and Harassment, March 2015, p. 11:
(“The plan includes commitments to:...Develop tools and identify best practices to support a compassionate and
sensitive response from law enforcement authorities to encourage more survivors to report sexual assaults.”)
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38. It is further noted, that while the CLA challenges the jurisdiction of the Court to order
restitution for any legal fees incurred by the complainant under s. 738(1)(b), the thrust of its
submission is on legal services “provided in the context of the criminal litigation”, rather than legal
services writ large. Consideration of the circumstances in which sexual assault complainants might
incur legal fees directly “as a result of the harm” of the offence underscores the Clinic’s
submissions above — that a proper reading of the provision permits restitution for legal fees. A few
examples make this clear. Consider legal representation to assist with: landlord tenant issues
where the perpetrator is an intimate partner or fellow tenant; access to education where the
perpetrator is a fellow student (as was the case here); and workplace issues where the perpetrator is
the victim’s boss or co-worker (as was the case here). Survivors turn to lawyers in the above
contexts to protect their safety following a sexual assault and to prevent the sexual assault from
further depriving them of their careers, jobs, homes and educations. Retaining legal counsel may
be the difference between a survivor taking the first steps to continue with her life (as best she can),

following a sexual assault, rather than dropping out of school or quitting her job.

39. It is submitted that the above categories of legal expense unquestionably represent a
pecuniary loss as a result of the sexual assault. Legal fees for criminal law expertise are no
different. Moreover, the broad language of the statute does not permit carving out a subset of legal

fees as a matter of statutory interpretation.
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(v) Courts and legislatures have recognized the unique barriers faced by sexual
assault survivors

40. The unique barriers and burdens faced by sexual assault complainants in the criminal
justice system have long been recognized by the Supreme Court of Canada, the federal Parliament

and provincial governments.®

41. Most recently the Report of the Panel of the Canadian Judicial Committee in The Matter of
an Inquiry pursuant to s.63(1) of the Judges Act, Regarding the Honourable Justice Robin Camp

(released November 26, 2016) noted that:

Sexual assault law and sexual assault trials are laden with concerns about gender
equality, bias and discrimination.”’

42.  The stigma and shame to which survivors are subjected, and the discriminatory
assumptions and responses to the crime — inside the courtroom and outside of it — include blaming
the woman for the assault, assuming that she is lying (because of regret or revenge) or discrediting
her based on her sexual history. The role of legal counsel who support women in coping with and
responding to these societal responses to their rape (inside and outside the courtroom), are

providing a service that addresses the harm of the offence.

43.  As already noted, in its March 2015, Sexual Violence and Harassment Action Plan, the
Ontario government acknowledged the trauma experienced by sexual assault survivors in the
criminal justice system and committed to a range of policy responses to address this concern. The

need for legal counsel for sexual assault survivors was identified as sufficiently pressing, that in

% See, e.g., To Zero: Independent Report of the Minister’s Task Force on Sexual Abuse of Patients (2016); It’s Never
Okay: An Action Plan to Stop Sexual Violence and Harassment, supra; preamble, An Act to amend the Criminal
Code (production of records in sexual offence proceedings), S.C. 1997, c. 30; R v. Seaboyer; R. v. Gayme, supra;
R. v. Mills, [1999] 3 S.C.R. 668; R. v. Quesnelle, 2014 SCC 46, esp. paras. 34 and 36.

27 Canadian Judicial Committee, In the Matter of an Inquiry Pursuant to s. 63(1) of the Judges Act Regarding the
Honourable Justice Robin Camp: Report and Recommendation of the Inquiry Committee to the Canadian
Judicial Council, November 29, 2016, at para. 287.
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June 2016 the province launched a three-year pilot program in three cities to fund up to four hours
of independent legal advice (ILA) services for survivors. The significance of the province’s recent
ILA program for the purposes of this appeal, is the recognition that legal services are an immediate

and pressing form of support for persons who have been sexually assaulted.

C. THE TRIAL JUDGE COMMITTED NO ERROR OF LAW IN HIS EXERCISE OF
DISCRETION

44, Finally, the Appellant and the CLA challenge the restitution order on the basis that it was a
“block fee” that did not contain a “precise breakdown” of the account. The Clinic submits that the
Court did not err in law in the order made. The purpose of the Clinic’s submissions is not to take a
position on the restitution order per se, but to address the legal challenge by the Appellant and the

CLA to the manner in which the order was made in this case.

45.  Absent legislation expressly abridging solicitor-client privilege, the type of “full docket
breakdown of how [a] retainer was used” by complainant’s counsel, as requested by the defendant

in this case, cannot be required as a precondition to a restitution order in relation to those fees.”®

46. Further, the categories of service were provided in Mr. Butt’s cover letter and referenced in
Ms. Gray’s victim impact statement, including ongoing issues with Ms. Gray’s return to campus as
they related to Mr. Ururyar, “extensive information and guidance about the court process” and

support to the complainant in trial process.

47. It is respectfully submitted that in the circumstances of a relatively small legal bill,
covering numerous categories of legal assistance over the course of a trial that stretched over many

months, the evidence supported the reasonableness of the order made. It is also significant that the

% Canada (Privacy Commissioner) v. Blood Tribe Department of Health, 2008 SCC 44 at para. 2.
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Court ordered restitution in respect of only 75% of the legal fees, when His Honour had the
jurisdiction to order full indemnity. The Court demonstrated reasonableness and exercised

restraint in the order made.

PART V - ORDER REQUESTED

48.  The Clinic takes no position on the disposition of the appeal. If the conviction is upheld,
the Clinic’s submission is that for the above reasons, the Court had the jurisdiction to order
restitution for the Complainant’s legal fees. If the conviction is overturned, the appellate court

need not address the issue of the restitution order.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of March 2017.

Joanna Birenbaum Pam Hrick
March 9, 2017
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