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Submissions to the Special Rapporteur on Violence Against Women 

Background on the Barbra Schlifer Commemorative Clinic  
 
The Barbra Schlifer Commemorative Clinic is the only Clinic of its kind in Canada. It 
has been providing legal representation, counseling, and interpretation in over 100 
languages to women who have experienced all forms of violence since 1985. The 
Schlifer Clinic was established in the memory of Barbra Schlifer, an idealistic young 
lawyer whose life was cut short by violence on the night of her call to the bar of Ontario 
on April 11, 1980.   
 
We assist about 4,000 women every year. We also engage in various educational 
initiatives, including public legal education, professional development for legal and 
non-legal professionals, and clinical education for law students. We work on law reform 
activities both within Canada and internationally, and consult broadly with all levels of 
government on policy or legislative initiatives that impact on women survivors of 
violence. The Clinic serves women from ethno-racially and socio-economically diverse 
backgrounds, frequently from highly marginalized communities.  Our clients often 
experience multiple social inequalities, including poverty, homelessness, racism, and 
discrimination on the basis of religion, country of origin, newcomer status, mental 
health, and disability. 
 
1. Do you consider that there is a need for a separate legally binding treaty on 

violence against women with its separate monitoring body? 
 

It is the Clinic’s position that international commitments to CEDAW should be 
strengthened. There have been suggestions that violence against women (VAW) be cast 
as a matter of the integrity of the person, to test the possibility of this as one 
indisputable international standard in the protection of women’s rights.1 The 
Committee has read a core protection against violence from state and non-state actors 
back into the articles of the treaty, despite the original document’s silence on the 
matter.2 The Committee delineates ‘gender based violence’ as comprising the 
nullification of the following universal rights and freedoms: 
 

                                                           
1
  Radhika CooŵarasǁaŵǇ, ͚IdeŶtitǇ WithiŶ: Cultural Relatiǀisŵ, MiŶoritǇ Rights aŶd 

the EŵpoǁerŵeŶt of WoŵeŶ͛ ;ϮϬϬϮ-2003) 34 Geo. Wash. IŶt͛l L. Reǀ. ϰ8ϯ, 490. 
2
 See CEDAW GC 25: UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), 

1249 UNTS 13, signed 18 Dec. 1979; entered into force 3 Sept. 1981. 
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a. The right to life; 
b. The right not to be subject to torture or to cruel, inhuman or 

degrading treatment or punishment; 
c. The right to equal protection according to humanitarian norms in 

time of international or internal armed conflict; 
d. The right to liberty and security of person; 
e. The right to equal protection under the law; 
f. The right to equality in the family;  
g. The right to the highest standard attainable of physical and mental 

health; 
h. The right to just and favourable conditions of work.3 

 
Most attempts from outside the Committee to delineate a minimum international 
standard of ‘non-derogability’ with respect to protection from VAW remain 
unconvincing. They weaken the treaty’s normative force by instrumentally extracting 
acts of violence from their crucial context as part of a continuum of inequality that 
underscores and reproduces it,4 a complexity the Committee has been at pains to 
maintain.5   
 
At heart, CEDAW is a treaty about non-discrimination, and holds this context central to 
its consideration of violations.  In order to lay the groundwork for a later discussion of 
CEDAW’s relationship to culture, a Committee-based definition of discrimination is 
necessary. Further, it would reverse a trend in international jurisprudence to operate 
within an “intersectionality” framework, a promising development in international law 
that serves as an example to national legal approaches to women’s experiences of 
violence as complex and mutually constitutive forms of discrimination.6  
 
Bringing in another legally-binding treaty with its own separate monitoring body will 
only result in further fragmentation of policies and available resources. Another treaty 
will exacerbate multilateralism fatigue and weaken State support of existing 
international instruments such as CEDAW and General Recommendation no. 19 on 
VAW. Regional instruments combating violence against women should also be 
strengthened, such as the Inter-American Convention on the Prevention, Punishment, and 
Eradication of Violence against Women (Convention of Belém do Pará, 1994), the Protocol to 
the African Charter on Human and Peoples' Rights on the Rights of Women in Africa, adopted 

                                                           
3
 CEDAW,  General Recommendations Nos. 19 and 20, adopted at the Eleventh Session, 1992 (contained in 

Document A/47/38), 1992, A/47/38.para 7. 
4
 AleǆaŶdra XaŶthaki, ͚Multiculturalisŵ aŶd IŶterŶatioŶal Laǁ: DiscussiŶg IŶterŶatioŶal StaŶdards͛, ;ϮϬϭϬͿ ϯϮ HRQ 
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the EŵpoǁerŵeŶt of WoŵeŶ͛ ;ϮϬϬϮ-2003) 34 George Washington International Law Review 483. 
5
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6
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in 2003 by the African Union, and the  Council of Europe Convention on Preventing and 
Combating Violence against Women and Domestic Violence (the Istanbul Convention, 2011). 
 
2. Do you consider that there is an incorporation gap of the international or regional 

human rights norms and standards? 
 

More robust national and regional plans are needed to effectively incorporate 
international human rights standards. Within the context of a declaration that violence 
against women constitutes a global health pandemic,7 the United Nations had called on 
all countries to have a National Action Plan on Violence Against Women by 2015. 
National Action Plans provide a framework for strengthening systems that prevent and 
respond to violence against women. They establish national standards and 
collaboration between all levels of government, civil society, survivors, and service 
responders.  

Comprehensive national and regional strategies must provide robust frameworks for 
strengthening the systems that respond to violence against women. These strategies 
must place women’s knowledge, experiences and needs at the centre of a range of forms 
of evidence to inform plans and measure success. Adequately funded community based 
responses are critical to the success of any plan. Adequate must be defined in the 
context of the scope of pandemic proportions, and resourced accordingly.  
 

3. Do you believe that there is a lack of implementation of the international and 
regional legislation into the domestic law? 

 

The Clinic has seen firsthand some of the gaps between international norms and their 

incorporation into domestic legislation in Canada. 

We have been part of numerous legal test cases, are represented at public policy tables 
and in law reform efforts related to violence against women. For example, the Clinic 
intervened in a case involving a Muslim woman’s right to testify about sexual assault 
while wearing a niqab. 8  We also actively challenged the government’s baring of niqabs 
at the citizenship oath ceremony, at first through the UN Reporting mechanisms (UN 
Committee on the Elimination of Racial Discrimination, “CERD”)9, and later in the case 

                                                           
7 The World Health Organization. 2013. “Violence against women: a ‘global health problem of epidemic 
proportions.”’ Online: 
http://www.who.int/mediacentre/news/releases/2013/violence_against_women_20130620/en/  
8 R v NS, 2012 SCC 72. See also Barbra Schlifer Commemorative Clinic, 2012. “Media Release.” (December 
20, 2012). Online: http://schliferclinic.com/womens-rights-supreme-court-releases-n-s-decision.  
9 Amanda Dale, “The Intersection of Race and Gender in the Matter of the Canadian State’s Ban on Facial 
Coverings During the Course of Citizenship Oaths”, 2012. Online: http://schliferclinic.com/wp-
content/uploads/2012/09/CERD_Citizenship_Ban_Schlifer.pdf . 

http://www.who.int/mediacentre/news/releases/2013/violence_against_women_20130620/en/
http://schliferclinic.com/womens-rights-supreme-court-releases-n-s-decision
http://schliferclinic.com/wp-content/uploads/2012/09/CERD_Citizenship_Ban_Schlifer.pdf
http://schliferclinic.com/wp-content/uploads/2012/09/CERD_Citizenship_Ban_Schlifer.pdf
http://schliferclinic.com/wp-content/uploads/2012/09/CERD_Citizenship_Ban_Schlifer.pdf
http://schliferclinic.com/wp-content/uploads/2012/09/CERD_Citizenship_Ban_Schlifer.pdf
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of a woman who challenged the government under federal law.10  We have also 
intervened at the Supreme Court of Canada on the impacts of Canada’s loosened gun 
laws on women fleeing violence, 11 on the need to broaden the scope of humanitarian 
and compassionate grounds in Canada’s immigration provisions, 12 and on the need for 
Canada’s refugee determination process to recognize the intersecting vulnerabilities of 
identifiable groups from so-called “safe countries of origin” who experience state 
neglect and harm, such as women who experience violence, gay, lesbian and trans 
people, and others. 13 
 
Despite the Schlifer Clinic’s successes in individual cases, we still see a deep reluctance 
in the Canadian courts to engage in the most advanced international thinking about 
violence against women and the law, including CEDAW and its Optional Protocol. 
Whereas there is growing in international consensus that the prevention of violence 
against women is a state responsibility and, along with torture, slavery and capital 
punishment, should be considered jus cogens,14 even as a signatory to CEDAW, 
Canadian courts still make their decisions about violence against women in an archaic 
liberal model of protection of privacy from state interference, placing violence against 
women by their partners outside state responsibility.15 However, according to the 
interpretations of the treaties Canada has signed to protect the rights of women, 
violence against women is a matter the state can be held accountable for when it fails to 
protect women against non-state actors within its borders.16 While the Canadian state 

                                                           
10 Ishaq v. Canada (Citizenship and Immigration), 2015 FC 156 (CanLII), <http://canlii.ca/t/ggc86>, 
retrieved on 2016-09-14 
11 Shaun O'Brien, Nadia Lambek, Amanda Dale. 2016. “Accounting for Deprivation: The Intersection of 
Sections 7 and 15 of the Charter in the Context of Marginalized Groups.” 35 National Journal of 
Constitutional Law 163. Online: http://schliferclinic.com/wp-content/uploads/2016/05/Accountingfor-
Deprivation.pdf. See also: Laurie Monsebraaten. 2013. “Toronto’s Barbra Schlifer Clinic files evidence in 
Charter case to restore Canadian gun registry.” The Toronto Star. Online: 
https://www.thestar.com/news/canada/2013/05/30/torontos_barbra_schlifer_clinic_files_evidence_in
_charter_case_to_restore_canadian_gun_registry.html.  
12 Kanthasamy v. Canada (Citizenship and Immigration), 2015 SCC 61. 
13 YZ v Canada (Minister of Citizenship and Immigration), 2015 FC 892, [2015] FCJ No 880. 
14 See Hilary Charlesworth and Christine Chinkin ‘The Gender of Jus Cogens’ (1993) 15(1) Human Rights 
Quarterly 63; see especially, Gemma Connell, “Survivors Of Domestic Violence In The Gaza Strip: Living 
In A Lacuna Of International Law?” (Dissertation submitted for the Master of Studies Degree in 
International Human Rights Law University of Oxford: unpublished) 2011, pp. 6-26; and Zarizana Abdul 
Azizi and Janine Moussa, Due Diligence Framework: State Accountability Framework for Eliminating 
Violence against Women, International Human Rights Initiative, 2014, Malaysia, at 
http://www.duediligenceproject.org, accessed 28/12/14; Special Rapporteur on Violence Against 
Women, The Due Diligence Standard as a Tool for the Elimination of Violence Against Women, 35, U.N. 
Doc. E/CN.4/2006/61 (2006). 
15 See especially Barbra Schlifer Commemorative Clinic v. Canada, 2014 ONSC 5140 (CanLII), paras 25-27. 
16 Committee on the Elimination of Discrimination against Women 
Thirty-second session, 10-28 January 2005, 2/2003, Ms. A.T. v. Hungary; see also CEDAW, General 
Comment 21, ‘Equality in Marriage and Family Relations’A/49/38 thirteenth session, 1994; CEDAW 
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makes claims with respect to its support and leadership in the development of 
international norms, it does not necessarily implement international and regional 
legislation frameworks in drafting of new policies and protocols.  
 
4. Do you think that there is a fragmentation of policies and legislation to address 

gender-based violence? 
 

Strengthening State Parties’ commitments to CEDAW and other international 
instruments and refining the wording of existing instruments can alleviate policy and 
legislation fragmentation on the international level.  For example, all references to 
culture should be removed when condemning state practices. Discourses which rely on 
culture as the explanatory phenomenon for violence against women exacerbate 
problematic myths that violence against women is a “cultural” issue that happens only 
in certain communities. However, using such “culture-based” reasoning obscures the 
complexities of women’s experiences of violence, risking the exclusion of women who 
experience multiple forms of marginalization from state protection. It also mistakenly 
conflates patriarchy with culture more broadly, alienating states and potential 
claimants, who do not see their own adherence and sense of belonging in a culture 
adequately respected in the frameworks for women’s rights. Culture, rather than being 
a cause of violence, is ruptured by violence, no matter the justifications offered by State 
parties. The unique experiences and vulnerabilities of women who are forced migrants 
should also be included.  

However, regional gaps in implementation continue to exist. Importing international 
gender-based analyses into domestic policy and strengthening international 
cooperation on improving state protection mechanisms and making existing safeguards 
available would allow for a critical examination of the differences in women’s and 
men’s lives, and identify the potential impact of policies and programs in relation to 
these differences. Such commitments to gender-based analyses also examine the 
intersection of gender and sex with other factors such as income, race, age, and religion. 

 
5. Could you also provide your views on measures needed to address this normative 

and implementation gap and to accelerate prevention and elimination of violence 
against women? 

 

Strengthening international commitments to CEDAW and other instruments protecting 
the rights of women must include a commitment to international standards of state 
protection towards durable solutions, implementation of these standards into domestic 
legislation, and a normative shift towards recognizing the multiple intersecting forms of 

                                                                                                                                                                                           

General Comment 19 ‘Violence Against Women’, A/47/38 eleventh Session, 1992; CEDAW General 
Recommendation 12, ‘Violence Against Women’, A/44/38 eighth session, 1989.  
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violence experienced by women. State parties must commit to strengthen monitoring 
and accountability mechanisms to combat the interpretation and implementation gaps 
between international norms and national strategies. 
 
We also wish to express that a siloed approach to separating domestic and sexual 
violence rather than considering the complete spectrum of violence which includes 
child sexual abuse, intimate partner, family, and old age violence has been shown to 
have limitations, both in the domestic as well as international arena. We wish to 
acknowledge that violence against women is experienced in a continuum and across the 
lifespan, and in different life situations, often by individual women who may not see 
the benefit of strict policy and strategy separation.  
 

 

Barbra Schlifer Commemorative Clinic 
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Deepa Mattoo, Legal Director 

Petra Molnar, Articling Student 

 


