SCC File No.: 35390

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE ONTARIO COURT OF APPEAL)

BETWEEN:
HER MAJESTY THE QUEEN
APPELLANT
(Respondent)
-and -
VINCENT QUESNELLE
RESPONDENT
(Appellant)

NOTICE OF MOTION FOR LEAVE TO INTERVENE
(Barbra Schlifer Commemorative Clinic, Proposed Intervener)
(Pursuant to Rules 55 of the Rules of the Supreme Court of Canada)

TAKE NOTICE that the Barbra Schlifer Commemorative Clinic (the “Schlifer Clinic” or
the “Clinic™), a not-for-profit organization providing front-line legal services to women who
have experienced violence, including sexual violence, hereby applies to a Judge of the Court

pursuant to sections 47 and 55-59 of the Rules of the Supreme Court of Canada for an order:

(a) granting the Schlifer Clinic leave to intervene in this appeal on the following terms and
conditions:
(1) The Clinic shall serve and file a single factum not exceeding 10 pages (or

such other length as this Honourable Court may deem appropriate);

(i) The Clinic shall be permitted to make oral submissions not exceeding 10
minutes in length (or such other duration as this Honourable Court may deem
appropriate) at the hearing of this appeal;

(ii1) The Clinic shall not raise new issues or adduce further evidence or otherwise
supplement the record of the parties;

(iv) The Clinic shall not seek costs and asks that no costs be ordered against it.



(b) any further or other order that the Judge may deem appropriate;

AND FURTHER TAKE NOTICE that the motion shall be made on the following grounds:

Interest of the Clinic

1. The Schlifer Clinic is a multi-disciplinary, front-line service provider that offers a
broad range of support services to women survivors of violence, including sexual
violence. It was established in 1985 and since that time has assisted over 53,472

women in the Greater Toronto Area;

2. The Clinic's services include legal representation in the areas of immigration and
refugee protection, family, criminal and administrative law. The Clinic also provides

professional counselling and language interpretation services;

3. The Clinic serves women from diverse backgrounds and highly marginalized
communities. Its clients experience multiple social inequalities, including poverty,
homelessness, racism, and discrimination on the basis of mental health or disability.
They frequently have a heightened involvement with immigration authorities, child
welfare agencies, the police and other service providers as a result of current or
historical abuse. As such, their lives are often the subject of intense scrutiny and
extensive documentation. They are, therefore, more vulnerable to having their records
uscd to challenge their credibility and/or to trigger prejudicial myths and stereotypes in

sexual assault proceedings;

4. In addition to front-line services, the Schlifer Clinic has substantial expertise
advocating in support of the rights and interests of survivors of sexual violence. This
experience includes intervening as part of coalitions before this Court in Canadian
Newspapers Co v. Canada (Attorney General) and R v. Seaboyer, as well as over 22
years of participation in government consultations and law reform initiatives aimed at
addressing violence against women. In 2011-2012, the Clinic intervened in R v. N.S.
which dealt with the equality and privacy rights of sexual assault complainants, as well

as the access to justice issues, raised in the case at bar;



5. The Schlifer Clinic's mandate, experience and client base give it a direct interest in the

outcome of this appeal:

(1) This appeal will directly affect the Clinic's clientele. The violation of privacy
and intrusive cross-examination that flow from the disclosure of irrelevant
and prejudicial records can have devastating consequences for sexual assault
victims. This decision will impact our clients’ dignity, psychological well-
being and their decision whether to seek legal remedies for the violence they
have suffered. Our clients who are from “heavily documented” groups of
women will be particularly affected;

(i1) This appeal is likely to have a broad impact, as it will determine what, if any,
consideration will be given to the privacy and equality interests of
complainants who are named in prior unrelated police occurrence reports.
Consequently, the decision in this case will affect the services and advocacy
the Clinic engages in, as well as the nature of the advice the Clinic gives its
clients. Such advice necessarily includes the consequences of prior police
intervention in matters unrelated to the case at bar and/or the reporting of
sexual assault and abuse to the police;

(iii))The outcome of this case may have a significant impact on the
underreporting of sexual violence, which is a central issue of concern to the
Clinic; and

(iv) The Clinic has substantial experience advocating on behalf of women sexual
assault survivors, including women who experience intersecting and multiple
inequalities. The Clinic therefore has a strong interest with respect to how
this Court will consider barriers to justice and the compromised levels of
protection faced by sexual assault survivors who are “heavily documented”;

Proposed Submissions

6. If granted leave to intervene, the Clinic intends to make submissions that will be both
useful to the Court and different from those of the parties and other interveners. The
Clinic will put forward its best effort to work with other interveners to avoid any

duplication of submissions;

7. The Clinic’s submissions will focus on: (i) the private and prejudicial information
likely to be contained in police occurrence reports, as well as the traumatizing

consequences of disclosure for complainants; (ii) how the use of information contained



in police occurrence reports could be used to undermine the truth-seeking function of
the criminal trial; (iii) the negative effect on access to justice for women, particularly
those who are members of already marginalized communities; and (iv) how women’s
right to security of the person, specifically their psychological and bodily integrity,
will be compromised if they are discouraged from accessing, or are unable to rely
upon state protection (reporting to police, acquisition of protection orders and

prosecutions);

The Clinic will not make submissions with respect to the facts of the appeal or the

ultimate disposition of the appeal;

Relevance to the Proceedings

9.

The Clinic’s proposed submissions are relevant to the proceedings and will assist the
Court in adjudicating the issues in question, as we will address the nature and extent of
the privacy and equality interests of sexual assault complainants in police occurrence
reports and the gendered equality and privacy impacts related to the production of
these records without being subjected to judicial scrutiny pursuant to section 278 of

the Criminal Code;

Useful and Unique Perspective

10. The Clinic’s submissions will offer a unique legal analysis and perspective and will be

different from that of the parties to the appeal,

11. The Clinic is a front-line service provider to a broad cross-section of women who have

experienced violence, including sexual violence. It provides legal representation,
professional counselling, and language interpretation services to women from different
backgrounds and marginalized communities. As a result, we have a deep and
integrated understanding of the impact that sexual offences have on women, as well as

the intersecting and multiple inequalities which exist in women's lives;

12. As an organization, the Schlifer Clinic has a direct understanding of sexual assault



survivors’ concerns in seeking redress in the criminal justice system and the barriers
they experience in doing so. The Clinic’s proposed submissions will offer the Court a
unique insight into the impact of its decision on the very individuals section 278 seeks
to protect, in particular heavily documented and marginalized women. The Clinic
submits that its expertise and knowledge of women's experience of sexual assault and
the criminal justice system, will be of valuable assistance to the Court in the

determination of the case before it;

13. The Clinic's submissions will focus exclusively on the privacy and equality interests
of complainants, their access to justice, and their right to security of the person. As
such, our submissions will address these issues in greater depth than the Crown and

other parties to the proceeding;

14. The Clinic submits that its motion for leave to intervene should be granted;

No Prejudice to Parties

15. There will be no delay in this appeal or prejudice to the parties if the Schlifer Clinic is
granted leave to intervene. However, access to justice for all sexual assault

complainants will be significantly prejudiced if leave to intervene is denied;
Costs
16. The Clinic seeks no costs and respectfully requests that none be ordered against it;
17. Rules 47, 55, 56, 57, 58 and 59 of the Rules of the Supreme Court of Canada.

Dated at City of Toronto, Province of Ontario this 23 day of January, 2014.

SIGNED BY:

Moy L Fox &&()

THE BARBRA SCHLIFER SUPREME COURT ADVOCACY LLP
COMMEMORATIVE CLINIC




489 College St., Suite 503
Toronto, Ontario M6G 1A5

Mary Lou Fassel
Tel.:  (416) 323-9149 ext. 241

Fax: (416) 323-9107
Email: ml.fassel@schliferclinic.com

Counsel for Proposed Intervener

ORIGINAL TO:

AND TO:

ATTORNEY GENERAL OF ONTARIO
720 Bay Street, 10th floor
Toronto, ON M5G 2K1

Milan Rupic
Tel.:  (416) 326-4592
Fax: (416) 326-4656

Counsel for the Appellant, Her Majesty the
Queen

NAJMA JAMALDIN

PAUL GENUA

180 Dundas Street West, Suite 2601
Toronto, ON M5G 178

Tel.:  (416) 368-0000
Fax: (416) 598-3032
Email: jamaldin@genjamlaw.ca

Counsel for the Respondent, Vincent
Quesnelle

397 Gladstone Avenue, Suite 100
Ottawa, ON K2P 0Y9

Marie-France Major

Tel.:  (613) 695-8855
Fax: (613) 695-8580
Email: mfmajor@supremeadvocacy.ca

Ottawa Agent for Counsel for Proposed
Respondents

THE REGISTRAR

BURKE-ROBERTSON
441 MacLaren Street, Suite 200
Ottawa, ON K2P 2H3

Robert E. Houston, Q.C.

Tel.:  (613) 236-9665

Fax: (613)235-4430

Email: rhouston@burkerobertson.com

Ottawa Agent for Counsel for the Appellant,
Her Majesty the Queen

PERLEY-ROBERTSON, HILL &
MCDOUGALL

1400 - 340 Albert Street

Ottawa, ON KI1R 0A5

David Migicovsky
Tel.: (613) 566-2833
Fax: (613) 238-8775

Ottawa Agent for Counsel for the
Respondent, Vincent Quesnelle

NOTICE TO THE RESPONDENT TO THE MOTION: A respondent to the motion may
serve and file a response to this motion within 10 days after service of the motion. If no response
is filed within that time, the motion will be submitted for consideration to a judge or the

Registrar, as the case may be.



