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IN THE SUPREME COURT OF CANADA
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AFFIDAVIT OF AMANDA DALE
Sworn January 23, 2014

I, the undersigned, AMANDA DALE, of the City of Toronto, in the Province of Ontario,
MAKE OATH AND SAY:

1. Iam the Executive Director of the Barbra Schlifer Commemorative Clinic (the “Schlifer
Clinic” or the “Clinic”). As such, I have personal knowledge of the matters to which I
depose in this affidavit. To the extent that any information contained herein is based on
information and belief, I have stated the source of that information and I believe such

information to be true.
A. Overview
2. In this affidavit, I will address:

(a) my professional background and experience as a manager and program

director of women's social service organizations;

(b) the history and mandate of the Schlifer Clinic;



(¢) the Clinic's unique and useful perspective flowing from our knowledge and
expertise in women's experiences with violence, as well as our expertise in:
service delivery to sexual assault survivors and marginalized women; policy
and legal advocacy; and how underreporting affects women’s access to

justice and thereby compromises their safety and security;
(d) the interest of the Clinic in this appeal and our proposed submissions; and
(e) the lack of prejudice to the parties, if leave is granted.

3. The Schlifer Clinic is, first and foremost, a front-line service provider to women who
have experienced violence, including sexual violence. We provide legal representation,
professional counselling, and language interpretation services to women from a broad
cross-section of racial, ethno-cultural, and socio-economic backgrounds. As such, we
have a deep and integrated understanding of the intersecting and multiple inequalities
which exist in women’s lives and the impact that sexual offences have on women. Our
objective is to support women who have experienced violence by, among other things,
offering avenues for redressing the harms they have suffered. Legal representation is one

such avenue.

4. The Schlifer Clinic has a genuine interest in the subject-matter of this appeal. This
appeal will directly affect the Clinic's clientele, and the nature of the services, advice and
information we provide to our clients. The Clinic's expertise in providing counselling
services to women and providing legal advice to diverse groups of women who have
experienced sexual violence, makes us uniquely qualified to provide assistance to the
Court in contextualizing the equality, privacy, and security of the person rights engaged
by this appeal. Specifically, our expertise allows us to assist the Court in anticipating the
potentially harmful and discriminatory consequences for complainants of having the
Ontario Court of Appeal’s interpretation of section 278.1 of the Criminal Code upheld.
Moreover, the Schlifer Clinic has substantial experience and expertise in public policy
advocacy on behalf of sexual violence survivors. In light of this expertise, the Clinic has
a direct interest in how the Court will address the barriers to justice and compromised

levels of state protection faced by sexual assault survivors who experience multiple



forms of marginalization and who are therefore, more likely “heavily documented™ in

police occurrence reports and the records of other service providers.

The Clinic has nearly 30 years of experience to offer. Given our constituency, mandate
and experience, the Schlifer Clinic has a unique perspective that would be of assistance

to the Court.

If granted leave to intervene, the submissions the Clinic intends to make will be relevant
to the appeal, useful to the Court and different from those of the parties and other
interveners. The submissions will focus on how the indiscriminate and unmeasured
disclosure of prior unrelated police occurrence reports will impact the privacy, equality
and s. 7 rights of complainants, specifically: (i) the private and prejudicial information
likely to be contained in police occurrence reports, as well as the traumatizing
consequences of disclosure for complainants; (ii) how the use of information contained
in police occurrence reports could be used to undermine the truth-seeking function of the
criminal trial; (iii) the negative effect on access to justice for women, particularly those
who are members of already marginalized communities; and (iv) how women’s right to
security of the person, specifically their psychological and bodily integrity, will be
compromised if they are discouraged from accessing or unable to rely on state protection

(reporting to police, acquisition of protection orders, and prosecutions).

B. My Background

7.

I have over 25 years experience as a manager, program developer, communications
expert, policy analyst and law reform advocate on behalf of women victims of violence.
This experience has made me acutely familiar with the social service needs of abuse
survivors and the importance of survivors having meaningful access to the justice
system. I am also well acquainted with the criminal justice system's traditionally poor
response to sexual violence against women and the resulting impact on women seeking

redress through the law.

In May 2010, I assumed my current position as Executive Director of the Schlifer Clinic.

Prior to this, my professional activities included extensive involvement in a number of
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law reform and legal education initiatives that addressed women’s legal rights, such as,
an initiative that ended the use of religious laws in family dispute arbitration, for the
purposes of ensuring women's access to protections under provincial family law;
chairing the "Family Law Education for Women" public legal education campaign; and
playing a leadership role in the City of Toronto audit following the "Jane Doe" sexual
assault case, which provided a series of recommendations relating to the handling of
sexual assault cases by the Toronto Police Service. I have also worked as a consultant on
projects relating to violence against women with the Office of the Chief Coroner for
Ontario and the RCMP. For other highlights of my work in the field of violence against

women (VAW), please see a copy of my curriculum vitae, attached as Exhibit "A".

C. The Clinic

9.

10.

11.

i. Background

The Schlifer Clinic was established in 1985 to commemorate the life and work of Barbra
Schlifer, an Osgoode Hall law student who was sexually assaulted and murdered on the

night of her call to the Bar.

We are, first and foremost, a multi-disciplinary, front-line service provider to women
who have experienced violence, including sexual violence. Our services include free
legal representation, professional counselling, and multilingual interpretation. We also
engage in various public advocacy initiatives, including public legal education,
professional development of legal professionals, clinical education for law students, and
law reform. The breadth of services and activities engaged in by the Clinic is unique in

Canada amongst social service organizations.

The Clinic has been funded by the United Way of Greater Toronto since 1986. It is also
funded by four Ministries of the Province of Ontario, the City of Toronto, and various

foundations, corporations, and individual donors.

ii. Mandate and Organizational structure

12. The Clinic's institutional objectives are best captured by its Mission Statement:
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The Barbra Schlifer Clinic offers legal representation, professional counseling and
multilingual interpretation to women who have experienced violence. Our diverse,
skilled and compassionate staff accompany women through personal and practical
transformation, helping them to build lives free from violence.

We are a centre by, for and about women. We amplify women's voices, and cultivate
their skills and resilience. Together with our donors and volunteers, we are active in

changing the conditions that threaten women's safety, dignity and equality.

The Clinic's Vision, Value and Belief Statements are attached as Exhibit "B".

14. The Clinic is overseen by a volunteer Board of Directors consisting of 13 members, and

employs 37 full time staff members. The legal department of the Clinic has a staff of ten
full-time employees, made up of four lawyers, one intake counsellor, two administrative
staff and three Family Court Support Workers who facilitate women survivors’ greater
participation in the family law system and who advocate on behalf of clients to other
justice system professionals, including the Victim Witness Assistance Program, Crown
Attorneys and the police. Our Director of Legal Services and Staff Lawyers have
extensive experience providing services to women survivors of violence who are from
highly marginalized communities. The regular duties of the lawyers at the Clinic include
providing legal advice and representation to women who have been or are being

sexually assaulted or abused.

D. The Schlifer Clinic’s Clients and Expertise in Service Delivery

15.

16.

In 2012-2013, the Clinic's legal department assisted 1,518 clients, the counselling
service assisted 2,233 women, and the Language Interpretation Service filled in excess
of 4,673 service requests (1,421 clients). Since 1985, the Clinic has provided services to

over 53,472 women in the Greater Toronto area.

The Clinic serves women from diverse backgrounds and highly marginalized
communities. Our clients experience multiple social inequalities, including poverty,
homelessness, racism, and discrimination on the basis of mental health or disability.
They frequently have a heightened involvement with immigration authorities, child
welfare agencies, the police and other service providers, as a result of current or

historical abuse. As such, their lives are often the subject of intense scrutiny and
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18.

19.

20.
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extensive documentation. They are therefore more vulnerable to having their records
used to challenge their credibility and/or to trigger prejudicial myths and stereotypes in

sexual assault proceedings.

The Schlifer Clinic provides legal representation and advocacy services in the areas of
refugee protection and immigration, family, criminal and administrative law. These
services are designed to assist women in seeking meaningful legal remedies and
ensuring their access to justice in order to acquire legal protections and redress from

violence.

The women who seek the Clinic's assistance rely on the Clinic to advise them about
legal processes and how they can obtain redress for incidents of violence they have
suffered, including sexual violence. Clients often ask our legal intake worker and
lawyers about the consequences of contacting the police, including: what the likelihood
of a charge or prosecution is in the circumstances; what personal information about them
will be made available to the accused; whether they will have to testify in a criminal
proceeding; how traumatizing the questioning by lawyers in the proceeding may be; and

whether the criminal justice system can protect them from offenders in the future.

The Clinic’s legal department also has specific expertise in relation to applications for
records pursuant to section 278 or the Mills regime. Clinic staff regularly provide
information and advice to clients on this issue, as well as to counselling staff at the
Clinic and other service providers, whose records or case notes are being compelled by
the court. In addition, the Clinic assisted Legal Aid Ontario with the initial establishment
and training of a panel of lawyers to represent women in section 278 applications. We

continue to provide consultations with lawyers doing this work.

In addition to the legal services delivered, the Clinic provides a variety of group-based
and individual counselling programs, employing diverse therapeutic and psycho-
educational methodologies. The Clinic also offers language interpretation service, which
provides language interpreters, in over 90 languages, to social service agencies and
hospitals that deliver services to women survivors of violence, as well as the four

Domestic Violence Courts serving Toronto.
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E. The Schlifer Clinic's Expertise in Advocacy

21. The Schlifer Clinic has significant expertise in public policy and law reform advocacy.
The Clinic regularly works with governmental policy-makers and legislators, justice
system professionals, and others, as well as the public, to raise awareness about violence
against women, and to promote legal system reforms that address women's experiences
of violence. Engaging in the development of public policy and law reform has

historically been an essential part of our activities.
22. Our expertise in this area is extensive, and includes:

(a) being a member of Attorney General Ian Scott's Access to Civil Justice

Advisory Committee,1987-88;

(b) presenting to the Senate Committee on Sentencing Reform for Sexual

Offences, 1989;

(c) being a member of Attorney General Howard Hampton's Advisory

Committee on Criminal Injuries Compensation, 1990-91;

(d) consultation with the Minister of Justice, Kim Campbell, regarding the "rape
shield" laws, 1992;

(e) oral and written submissions to the House of Commons Standing Committee
on Citizenship and Immigration on the Immigration Refugee Protection Act,

2001;

(f) submissions to the Office of the Ombudsman of Ontario regarding Criminal

Injuries Compensation, 2006;

(g) consultation on Bill 130, Proposed Family Law Legislation Amendment
(Restraining Orders), as part of the Ministry of the Attorney General's Family
Law Consultation Group, 2010;

(h) participation in a deputation to the Quebec General Assembly regarding Bill

94 (relating to Muslim women wearing the nigab), November 2010;
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(1) submissions to the Office of the Ombudsman of Ontario regarding Criminal

Injuries Compensation, 2006;

(j) ongoing consultation with the Department of Foreign Affairs and
International Trade (DFAIT) and Department of Justice to assist in the
development of possible remedies to violence experienced by young Muslim

women; and

(k) ongoing involvement as a member of the steering committee of the
Provincial VAW/and Child Welfare Collaborative Agreement for the

Toronto Region.

In 1988 and 1991, following the enactment of the Charter of Rights and Freedoms
(“Charter™), the Schlifer Clinic participated in two landmark constitutional cases
concerning the Charter rights and interests of sexual assault survivors. The Schlifer
Clinic was a member of a coalition of interested organizations that intervened at the
Supreme Court in Canadian Newspapers Co v. Canada (Attorney General) and R v.

Seaboyer, R v. Gayme.

We continue to be involved in appellate level advocacy which affects our constituents.
In 2011-2012, we appeared as an intervener in R v. N.S.. This case arose in the context
of a sexual assault proceeding and our submissions addressed the equality and privacy
interests of complainants, and access to justice engaged in the case at bar. At present, the
Clinic is involved in a Charter challenge to recent amendments to Criminal Code and

Firearms Act.

In addition to our work on legal and policy reforms, the Schlifer Clinic has a long record
of grassroots education and collaborations on VAW issues. We have participated in
numerous multi-sector committees, coalitions and consultation groups. The Schlifer
Clinic also regularly engages in various service-delivery partnerships and consultations
with a wide range of service-providers that represent diverse communities in Toronto.
As such, the Schlifer Clinic has gained knowledge and expertise of the systemic barriers

faced by members of diverse communities.
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F. The Schlifer Clinic’s Expertise in the Underreporting of Sexual Crimes and the Risk of

Further Victimization

26.

27.

28.

Our regular and direct contact with women survivors of sexual violence has given us
significant knowledge and a uniquely-informed perspective about how women survivors

of sexual violence perceive and interact with the justice system.

In recent years, the Clinic has observed a heightened social attentiveness to the issue of
sexual violence and “rape culture” in North American society. I was recently consulted
as an expert on violence against women, following the heavily reported incidents of
“rape chants” at Canadian universities in the fall of 2013. The high profile sexual
assault, online bullying and suicide of Rehtaech Parsons in Nova Scotia, and the
aggressive intimidation of a sexual assault victim and indictment of several school
officials who obstructed a police investigation in Steubenville, Ohio, are but two notable
examples of the continued and pervasive use of victim blaming and stigmatizing rape

mythologies, which discourage survivors from coming forward.

There is little doubt that women who have experienced sexual assault and abuse tend not
to report such crimes to the police. Based on the Clinic's almost 30 years of experience,
our view is that there are a variety of factors that cause or contribute to the

underreporting of sexual violence. These include:
(a) the highly invasive and personal nature of the alleged crime;
(b) social stigmas that are imposed on victims of sexual crime;
(¢) perceptions that the crime, even if reported, will not result in a conviction;

(d) fear of further victimization through engagement with the criminal justice

system;

(e) concern that prior sexual violence, psychiatric history or other private
information contained in records will be disclosed to the accused and

potentially used to undermine their credibility; and
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(f) afear of retribution.

29. Further to this, it is the Clinic's experience that “heavily documented” women encounter
additional and unique problems in accessing justice and in their interactions with the
legal system. Many of these women fear racism and other forms of discrimination by the
police or within the criminal justice system, and have an inherent apprehension towards
and distrust of the legal system. Moreover, the Clinic's experience would indicate that
women whose life histories include prior sexual violence, or complex interactions with
the state, are particularly susceptible to having prejudicial information contained in
records used to disqualify or “unfound™ their complaints to police, or to negatively affect

decision making by Crown Attorneys in exercising their charge screening function.

30. In the Clinic's experience, the majority of sexual assault survivors are assaulted by
people who know them including friends, professionals, partners or family members.
These are the types of relationships where perpetrators may have continued access to the
victim, unless contact is somehow terminated or interrupted. Where women are
discouraged from seeking state protection or intervention, they are left in dangerous
situations that leave them vulnerable to repeat victimization and their psychological and

bodily integrity are compromised.

31. The Schlifer Clinic's mandate and the individual services it provides to its clients are
designed, among other things, to address the need for legal protection for women
vulnerable to violence, the systemic problem of underreporting of sexual violence
against women, the ineffectiveness of systemic responses to survivors of sexual

violence, and the social exclusion of already marginalized women.

G. The Schlifer Clinic's Interests in the Appeal

32. The Schlifer Clinic has a genuine interest in the matters at issue in this appeal.

33. The Clinic's clientele and the Clinic's services, will be directly affected by this appeal.
The outcome of this appeal will determine what, if any, consideration will be given to
sexual assault survivor’s equality and privacy interests in the disclosure of unrelated

police occurrence reports. This will affect how women with such reports will interact
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with the justice system. As a service provider of legal and counselling services, the
Clinic has first-hand knowledge of the devastating consequences of the violation of
privacy and intrusive cross-examination that flow from the disclosure of irrelevant and
prejudicial records. This decision will affect our services, as the possibility of
diminished procedural protections for women’s records, will demand greater advocacy
related to police occurrence reports and their contents. This decision will also impact the
demand for and nature of the legal advice provided to clients regarding the reporting of
sexual assaults and other matters to the police and the consequences that arise from
doing so. This will impact all clients, but will have particularly significant implications

for our clients who are “heavily documented.”

34. In addition, as Canada’s only legal organization providing exclusive service to women
who are survivors of violence, including sexual violence, we are uniquely qualified to
provide the Court with submissions on both the lived experience of diverse groups of
sexual assault complainants, and the concerns regarding gender inequality and the use of
prejudicial myths and stereotypes within criminal proceedings, which informed the
enactment of section 278. Consideration of the concerns which animate section 278 and
survivors’ experiences is directly relevant to the interpretation of section 278.1 and will
assist this Court in understanding the far reaching implications of the Ontario Court of
Appeal’s ruling, specifically in relation to marginalized women, who are most likely to

be victims of sexual assault.

35. Moreover, as a front-line service provider, the Clinic has a strong interest in how the
Supreme Court of Canada will consider the barriers to justice and compromised levels of
protection faced by sexual assault survivors who are “heavily documented” and

therefore, are more likely to be the subject of multiple police occurrence reports.

H. The Schlifer Clinic's Proposed Submissions

36. If granted leave to intervene, the Clinic will provide a unique perspective that focuses on
how the privacy and equality rights of sexual assault complainants are implicated in

decisions related to the application and interpretation of section 278. The Clinic's
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argument will be grounded in its experience as a front-line service provider to women

survivors of sexual violence.
We propose to make four primary submissions:

First, the Clinic submissions will address both the deeply private and prejudicial
information that can be contained in police occurrence reports related to sexual assault
complainants, particularly for those women who are “heavily documented” as a result of
multiple inequalities. As part of these submissions, the Clinic will articulate how the
production and disclosure of a complainant’s records, without a balancing of rights
under s.278, impairs complainants’ dignity and autonomy and will cause severe
psychological stress and trauma. In particular, the Clinic will address the critical
function of judicial discretion under section 278.7 (3) to impose conditions on

production to the accused.

Second, the Clinic submissions will provide insight into how the information contained
within police occurrence reports can be used to distort the truth seeking function of the
trial. Specifically, the Clinic will make submissions on the reliability of information in
police occurrence reports and how this information is used to trigger and reinforce

prejudicial myths and stereotypes about sexual assault complainants.

Third, based on its experience, the Clinic is concerned that there will be significant
consequences for victim’s access to justice if prior unrelated police occurrence reports

are not subject to processes designed by Parliament in section 278.

(a) The prospect that a person accused of sexual assault will have access to any
and all past police occurrence reports related to a victim is likely to exacerbate
the underreporting of sexual offences by women who are members of
marginalized communities subject to extensive documentation. This chilling
effect threatens the integrity and proper administration of the criminal justice
system —a recognized principle of fundamental justice - and creates an
additional barrier to access to justice for women who are “heavily

documented,” and potentially all women;
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(b) Compelling the indiscriminate disclosure of all police occurrence reports has
the potential effect of categorizing women who are “heavily documented’ as
unworthy of the protection offered by the criminal justice system. In deterring
these women from reporting current or historical sexual violence, unmeasured
disclosure of prior unrelated police occurrence reports effectively creates a
class of women made increasingly vulnerable to sexual violence and who are
denied any possibility of legal recourse against the perpetrators of acts of

violence;

(c¢) The volume of prior police occurrence reports and prejudicial information
contained therein, may affect whether and how police and Crown Attorneys
exercise their discretion in the criminal justice system.  Where a
complainant’s police occurrence reports are voluminous, onerous disclosure
obligations may deter police and Crowns from proceeding with laying a
charge or prosecution, respectively. To the extent that the volume or nature of
police occurrence reports is prejudicial and could trigger myths and
stereotypes, they may give rise to a belief by the investigating officer that
there are insufficient grounds to lay a charge and/or that a subsequent
conviction is unlikely. Where charges are laid, Crown Attorneys may exercise
their charge screening function to withdraw charges where a complainant's
prejudicial records decrease the feasibility of a successful prosecution. Where
charge rates and conviction rates are already incredibly low for sexual assault,
a chilling effect on police and Crowns would exacerbate barriers women

experience in seeking redress to the criminal justice system.

Fourth, the Clinic will make submissions on how a women’s right to security of person is
implicated by indiscriminate disclosure of police occurrence reports. Where “heavily
documented” women are at risk of being assaulted multiple times in their lives,
potentially by multiple perpetrators, these women must be able to seek state protection.
Where they are discouraged from doing so, or are unable to rely on state protection,
women are left in dangerous situations where they are directly vulnerable to further

violations of their psychological and bodily integrity.
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Underlying these submissions is the reality that the groups of women most likely to
experience sexual violence, including Aboriginal women, racialized women, women
with disabilities, and street involved women, are also the most likely to be the subject of
police occurrence reports. The Schlifer Clinic's proposed arguments will address how
women, particularly those who are “heavily documented,” experience compounded
inequality within the justice system. The Clinic's specific expertise places it in a unique
position to assist the Court in considering how this context affects the issues raised in

this appeal.

I. Lack of prejudice to the parties

39.

40.

41.

SWORN BEFORE ME at the City of

There will be no delay in this appeal or prejudice to the parties if the Schlifer Clinic is
granted leave to intervene. Further to this, the Clinic will put forward its best effort and

will work with other interveners to avoid any duplication in submissions.

The Clinic will not make submissions with respect to the facts of the appeal or the

ultimate disposition of the appeal.

Access to justice for all sexual assault complainants will be significantly prejudiced if
leave to intervene is denied. Section 278 was enacted to address the invasive pursuit of
irrelevant records by defence counsel to undermine the credibility of complaints in
sexual assault proceedings. The perspective of sexual assault survivors is integral to the

adjudication of this appeal.
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