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S.C.C. File No. 37250

IN THE SUPREME COURT OF CANADA

(ON APPEAL F ROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN

OFFICE OF THE CHILDREN’S LAWYER

APPELLANT

-and-

J.P.B.

RESPONDENT

-and-

C-R.B.

RESPONDENT

-and-

BARBRA SCHLIFER COMMEMORATIVE CLINIC

APPLICANT

(proposed intervenor)

AFFIDAVIT OF AMANDA DALE

1. I am the Executive Director of the Barbra Schlifer Commemorative Clinic (the “Schlifer

Clinic” or the “Clinic”). As such, I have personal knowledge of the matters to which I

depose in this affidavit. To the extent that any information contained herein is based on

information and belief, I have stated the source of that information, and I believe such

information to be true.

2. I have been the executive director of the Clinic since May 2010. I have 30 years

experience as a manager, program developer, communications expert, policy analyst

and law reform advocate on behalf of women’s equality and women victims of
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violence. I have a long history of working in the field of violence against women. I hold

an Honours B.A. in Political Science and Women’s Studies from the University of

Toronto, a Master’s Degree in Social and Political Thought from the University of

Sussex, and a Master’s Degree in International Human Rights Law, with a specialization

in Women’s Human Rights, from the University of Oxford. In addition to my full-time

position as Executive Director of the Clinic, I am a Ph.D. student at Osgoode Hall Law

School. My doctoral work addresses the relationship between international standards

for intersectional discrimination and the Canadian constitution.

A. Overview of Appeal

3. This Honourable Court shall hear an appeal of an Ontario Court of Appeal decision that

ordered the return of two children and their mother to Germany pursuant to the Hague

Convention on the Civil Aspects of International Child Abduction (“the Convention”).

The OCL brought this appeal on behalf of the children involved whose return to Germany

was ordered after the children had been settled in Canada with their mother for nearly

three years.

4. The OCL has proposed a child-centric approach to the application of the Convention.

They assert that the rights of the children in this case pursuant to the Convention on the

Rights of the Child (CRC) and the Charter were violated by the Ontario Court of

Appeal’s decision ordering their return. They propose that the best interests of the

children should be the primary consideration in the determination of the threshold
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question of habitual residence and in the decision to order a return. Moreover, they argue

that children’s perspectives must be accounted for where readily available and given due

weight commensurate with the child’s age and maturity.

5. The decision on this appeal will impact the Canadian approach to determining

Convention cases and in so doing have a wide-ranging impact for litigants involved in

these complicated cross-border disputes.

6. If granted leave, the Schlifer Clinic will provide valuable insight on the differential

impact that interpretations of the Convention have on women and children who have

experienced domestic violence and abuse.

B. The Schlifer Clinic

i. Background

7. The Schlifer Clinic was established in 1985 to commemorate the life and work of Barbra

Schlifer, a law student who was who was sexually assaulted and murdered on the night

of her call to the Bar.

8. The Clinic is a multi-disciplinary, frontline service provider to women who have

experienced violence, most often domestic and intimate partner violence. It provides

legal representation, professional counselling and language interpretation services to
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women from a broad cross-section of racial, ethno-cultural, and socioeconomic

backgrounds. As such, the Clinic has a deep and integrated understanding of the

intersection and multiple inequalities which shape their relationships with legal systems

and the accessibility of justice in terms of procedure and result. The Clinic’s objective is

to support women who have experienced violence by, among other things, offering legal

representation in family and immigration law to aid women in their attempts to stabilize

their lives and the lives of their children after leaving situations of physical and

psychological abuse.

9. The Clinic also operates the Family Court Support Worker program funded by the

Ministry of the Attorney General through which workers provide occasional or continual

support for women in Toronto family courts who have been victims of abuse. Family

Court Support Workers guide women through the legal system and advocate on behalf of

clients to other justice system professionals.

ii. Mandate and Organizational Structure

10. The Clinic’s institutional objectives are captured by its Mission Statement:

The Barbra Schlifer Clinic offers legal representation, professional counseling

and multilingual interpretation to women who have experienced violence. Our

diverse, skilled and compassionate staff accompany women through personal

and practical transformation, helping them to build lives free from violence.

We are a centre by, for and about women. We amplify women’s voices and

cultivate their skills and resilience. Together with our donors and volunteers, we

are active in changing the conditions that threaten women’s safety, dignity, and

equality.
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11. The Clinic is overseen by a volunteer Board of Directors consisting of 13 members and

employs 37 full-time staff members. The legal department of the Clinic has a staff of

eleven full-time employees, comprised of the Director of Legal Services, three lawyers,

one articling student, one intake counsellor, two administrative staff, and three Family

Court Support Workers.

12. The Clinic is also a teaching Clinic  for Clinical education in Feminist Advocacy for

York University, University of Toronto and provides practical learning site for Lawyer’s

Licesnsing Program of Ryerson University. On average, each year the Clinic provides

learning oppurtuniteis to approximately 30 law students.

13. The vast majority of the Clinic’s legal service is in the area of family and immigration

law ranging from summary legal advice to limited scope retainers as well as full

representation.

C. The Clinic’s Expertise in Family and Immigration Law

14. In 2016-2017 the Clinic’s legal department assisted 1,801 clients. Since 1985 the Clinic

has provided services to over 60, 000 women in the Greater Toronto Area.

15. The Clinic’s lawyers have expertise in negotiating the family legal system from the

perspective of women leaving abusive relationships. They practice law in a way that is
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attentive to histories of trauma, ongoing safety concerns, and the importance of safety

and stability for women and their children. As such, the Clinic has first-hand knowledge

of the successes and failures of family law institutions and legislation to account for and

support female survivors of violence and their children. In particular, the Clinic’s lawyers

see the impact of legal approaches that are reticent to address abusive relationships as

legal concerns unless there is severe physical violence or violence directed towards

children. In addition, the Clinic’s lawyers regularly manage clients’ cases where abusers

have employed the family law process as a way of perpetuating and continuing patterns

of dominance and control that shaped abusive relations, most often through legal

bullying.

16. In addition, the Clinic offers immigration and refugee law services to survivors of gender

based violence (GBV). The Clinic’s clients seek safety and protection in Canada.

Consequently, the Clinic’s lawyers have developed expertise on the particular

vulnerability of women and their children who are re-traumatized by their precarious

immigration status. The Clinic lawyers have developed a trauma-informed immigration

law practice to represent women and  their children who are survivors of abuse and live

the experience of perpetual insecurity caused by the threat of losing status and/or being

forcibly removed from Canada.

17. The Clinic is in the unique position of offering family and immigration law concurrently

for many clients. The practice of international family law can involve complicated

interactions between migration, resettlement, asylum seeking, and domestic abuse. The
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Clinic’s work with intersecting immigration and family law issues enables it to present a

distinctive and necessary position to this Honourable Court.

D. The Schlifer Clinic’s Expertise in Advocacy

18. The Clinic has significant experience intervening in legal proceedings. In 1988 and

1991, following the enactment of the Charter of Rights and Freedoms (“Charter”),

the Schlifer Clinic participated in two landmark constitutional cases concerning the

Charter rights and interests of sexual assault survivors. The Schlifer Clinic

intervened at the Supreme Court in Canadian Newspapers Co. v. Canada (Attorney

General), [1988] 2 S.C.R. 122 and R v. Seaboyer; R v. Gayme, [1991] 2. S.C.R. 577.

19. Since that time, the Clinic has been granted standing and participated as an

intervenor in numerous proceedings in the federal and Ontario courts and at the

Supreme Court of Canada, including making oral and written submissions in:

a. R. v. Ururyar (Court File No.: SCA 69/16);

b. Kanthasamy v. Minister of Citizenship and Immigration, 2015 SCC 61;

c. R. v. Quesnelle, 2014 SCC 46;

d. R. v. N.S., 2012 SCC 72; and,

e. In the Matter of an Inquiry Pursuant to s. 63(1) of the Judges Act Regarding the

Honourable Justice Robin Camp, in coalition with Women Against Violence

Against Women.
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20. The Clinic also brough a Charter application in the test case Barbra Schlifer

Commemorative Clinic v. Canada, 2014 ONSC 5140 to strike down amendments to the

Criminal Code and Firearms Act (eradicating the long-gun registry). The Clinic

submitted that women’s rights to security and gender equality were violated by

destroying the registry and that changes to gun-control laws would increase the risk to

women in situations of domestic violence; and

21. On behalf of the Clinic, I also swore an Affidavit in the Federal Court in support of

the application in Y Z and the Canadian Association of Refugee Lawyers v. Minister

of Citizenship and Immigration (Court File IMM-3700-13). In that Affidavit, I

described my personal and the Clinic’s expertise, experiences, and concerns, with

respect to the impact of the “Designated Countries of Origin” regime on women

survivors of violence.

E. The Schlifer Clinic’s Interest in the Appeal

22. The Clinic has a special interest in issues before the court in this appeal and a real stake

in this discussion. In 2008, Canada’s Central Authority for the Convention received and

sent 113 applications.
1

In a world of increasing mobility, the just and consistent

1
Hague Conference on Private International Law (HCCH), A Statistical Analysis of Applications

Made in 20008 under the Hague Convention of 24 October 1980 on the Civil Aspects of

International Child Abduction, HCCH, Special Commission of June 2011 on the practical

operation of the Hague Child Abduction Convention, Prel. Doc. No 8 C (May 2011) at 38.
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application of the Convention is going to remain a crucial element of international family

law.

23. The Convention originated in part as a tool to protect children from the threat of

abduction by parents who were unsuccessful in custody battles.
2

In reality, the majority

of “abductors” against whom Convention applications are brought are mothers with

primary or joint primary care of children.
3

In addition, it has been recognized

internationally by judges in many signatory states and by the Hague Commission, that

within this group of “abductor” mothers, domestic violence is a frequently present and

motivating factor
4
. One study indicated that in 30% of Convention cases parents who

brought return applications admitted to engaging in or having been accused of domestic

violence.
5

Further, a 2003 study found that domestic violence was a concern in 44% of

cases involving female “abductors.”
6

24. Where return orders are granted most “abductor” mothers return with the child to the

country deemed to be the child’s “habitual residence.” In the majority of Canadian cases

2
Brian Quillen, “The New Face of International Child Abduction: Domestic Violence Victims

and Their Treatment  Under the Hague Convention on the Civil Aspects of International Child

Abduction” (2014) 49:621 Texas Int. L. J. 621 at 625.
3

Supra note 1 at 41.
4

Hague Conference on Private International Law (HCCH), Domestic and Family Violence and

the Article 13 “Grave Risk” Exception in the Operation of the Hague Convention of 25 October

1980 on the Civil Aspects of International Child Abduction: A reflection paper, HCCH, Special

Commission of June 20111 on the practical operation of the 1980 Child Abduction Convention,

Prel. Doc. No 9 (May 2011) at 3-4.
5

Ibid at 4.
6

Reunite Research Unit, The Outcomes for Children Returned Following an Abduction, reunite

International Foreign and Commonwealth Office  (September 2003) at 35.
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as in this appeal, the woman is a Canadian citizen.
7

Thus, she is often compelled, by

virtue of a removal order of the child for whom she is the primary caregiver, to return to

the country where her immigration status is insecure, her support system is lacking and

she may be forced into close contact with her previous abuser.

25. The Clinic asserts that the Convention disproportionately impacts women and women

survivors of abuse. As a result, their perspective is necessary to determine the appropriate

interpretation and application of the Convention. If granted leave the Clinic will be

bringing insight into the experiences of  women who are trying to raise their children

while coping with the aftermath of physical and psychological abuse, precarious

immigration status, and the threat of forced removal.

F. Intended Submissions

26. If granted leave, I anticipate the Clinic would make the following submissions:

a. The Convention often arises in the context of abusive relations where it has been

applied in a manner that is contrary to its purpose and the drafters’ intentions and

contributes to the vulnerability of survivors of domestic violence.

7
Supra note 1 at 41.
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b. The interpretation of “grave risk of harm” and “intolerable situation” in Article

13(b) should be read to recognize the relationship between the best interests of

children and the safety and well-being of mothers.

The Convention often arises in the context of abusive relations where it has been applied in

a manner that is contrary to its purpose and the drafters’ intentions and contributes to the

vulnerability of survivors of domestic violence.

27. The Convention’s purpose is to protect children from harm caused by abduction. Drafters

and early proponents created the Convention envisioning it would be applied primarily in

cases of abductions by non-custodial parents (usually men) from primary parents (usually

women).
8
The Explanatory Report states:

The situations envisaged are those which derive from the use of force to establish

artificial jurisdictional links on an international level, with a view to obtaining

custody of the child…We are confronted in each case with the removal from its

habitual residence of a child whose custody had been entrusted and lawfully exercised

by a natural or legal person.
9

8
M.H. Weiner, “International Child Abduction and the Escape from Domestic Violence” (2000)

69 Fordham Law Review 593 at 602.

Sawako Yamaguchi, “Domestic Violence and the Implementation of the Hague Convention on

Civil Aspects of International Child Abduction: Japan and U.S. Policy (2016) 17:4 Journal of

International Women’s Studies 16 at 18.
9

Elisa Perez-Vera, Explanatory Report on the 1980 Hague Child Abduction Convention, HCCH

Publications (1982) at para 11.
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28. The harm in such cases is substantial as children are deprived of their primary caregiver.

However, as noted, that is not the situation in a majority of Convention cases. As noted

at paragraph 23, not only are most “abductors” mothers with primary or joint primary

custody of their children, many are also women who have fled with their children as a

result of the abusive conduct of the father.

29. In spite of this reality, the Convention is often applied in a vacuum rendering invisible the

context of abuse in which applications occur. The result is that the Convention, which

was intended to protect children from the insecurity and trauma that would accompany

the kind of international child abduction drafters imagined, works to penalize survivors of

domestic abuse.

30. An American study of victims of domestic violence against whom Convention

applications were brought, found the majority of women who removed their children had

unsuccessfully attempted to stop the abuse before leaving the country.
10

This is supported

by Canadian women’s accounts.
11

Moreover, study participants’ ability to access

resources and procure employment and social assistance that would allow them to

support their children outside of abusive relationships was impeded by their precarious

10
Taryn Lindhorst and Jeffrey L. Edleson, Battered Women, Their Children, and International

Law: The unintended consequences of the Hague Child Abduction Convention (Lebanon NH,

Northeastern University Press, 2012) at 64-65.
11

See for example: Achakzad v Zemaryalai 2010 ONCJ 318 at para 31, 36; Suarez v Carranza

2008 BCSC 1187 at para 2, 3; Lombardi v Mhnert 2008 ONCJ at para 3-6; Kovacs v Kovacs

[2002] O.J. No. 3074, 59 O.R. (3d) 671 at para 161-162; Djemba v Ekwe [2009] O.J. 2133 at

para 6; Matzke v Matzke 2009 BCSC 1532 at 8, 9, 11; Lombardi v Mehnert 2008 ONCJ 164 at

para 3-5.
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immigration status in the country of habitual residence, financial insecurity, isolation, and

language differences.
12

31. The majority of the women who flee to Canada with their children are Canadian

citizens
13

who are often returning home to live with family and to access support

networks. By virtue of citizenship, women are able to make use of employment, health

care, and social and support services that they could not avail themselves of in the

country of habitual residence to assist them in the aftermath of abuse.

32. Where a child is ordered to be returned to the country of their father, the “abducting”

mother returns with them in almost all cases.
14

As such, Canadian courts habitually apply

the Convention in such a way that survivors of domestic violence are compelled to return,

to the country of their abuser, leaving them without support, employment and stable

immigration status, and thus in an insecure and perilous position.

33. Moreover, the invocation of the Convention was meant to be restricted to parents with

“custody rights” whose children had been wrongfully taken. The Explanatory Report

goes on to state that “legal title matters little… Whether or not a decision on custody

rights exists in no way alters the sociological realities of the problem.”
15

In many

12
Supra note 10 at 75.

13
Supra note 1 at 41.

14
Reunite Research Unit, The Outcomes for Children Returned Following an Abduction, reunite

International Foreign and Commonwealth Office  (September 2003) at 35
15

Supra note 9 at para 11.
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signatory countries, there is a “presumption” of joint parenting responsibility between

parents in the absence of a legal determination.
16

In addition, as we see in Canada, while

many parents may have “joint custody”, in most cases children still reside primarily with

one parent.
17

In many cases, including the case on appeal, custody rights are grounded in

a reference to legal title,
18

which exists with potentially no grounding in the lived reality

of the child. Consequently, the mechanism intended to be used by a custodial parent

whose child is taken by a non-custodial parent, is instead used by fathers who have

limited practical involvement in their children’s lives to dictate the actions of mothers

who, in reality, are charged with the day-to day safety, security and welfare of the child.
19

34. More pernicious is the phenomenon whereby abusers who seek to extend the dynamics of

domestic violence may “use legal proceedings as another way to harass, seek control of,

and undermine a spouse, initiating and continuing… drawn out custody, access of other

16
For example: Australia, Belgium, France, Germany, Netherlands, Sweden, UK

17
Marie Sinha, Results from the General Social Survey: Parenting and Child Support After

Separation or Divorce (2014) Statistics Canada no. 89-652-001 at 3. Online:

http://www.statcan.gc.ca/pub/89-652-x/89-652-x2014001-eng.pdf
18

Balev v Baggott 2015 ONSC 5383 at para 84: “In the absence of a valid order of custody,

custody rights arise under operation of law, namely the German Civil Code section 1626 which

provides that where parents are married to one another, they have joint custody of any children

born to them.”

19
For examples: see Ellis v Wentzell-Ellis 2010 ONCA 347 at para 26, 29, 30 where return was

ordered despite the trial judge’s finding of fact that the mother was the child’s primary caregiver

and had been since birth; see Suarez v Carranza 2008 BCSC 1187 where return was ordered

despite the applicant father was restrained from seeing the mother and child for a year pursuant

to a protection order of the NY court; Droit de la famille 112477 2011 QCCS 4266 at para 27

where father accessed negligible access despite an access order being in place to his benefit.
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legal proceedings.”
20

Convention proceedings, intended to protect the well-being of

abducted children can be instead employed to continue abuse after separation.

35. Furthermore, the Explanatory Report states:

The problem with which the convention deals… derives all of its legal importance

from the possibility of individuals establishing legal and jurisdictional links which

are more or less artificial…an individual can change the applicable law and obtain

a judicial decision favourable to him… to “legalize” a factual situation which

none of the legal systems involved wished to see brought about.
21

36. The case that is subject of this appeal is a prime example of the convention being applied

in a manner entirely out of keeping with its proposed purpose. The mother and children

had firmly established legal and jurisdictional links during their 16 months in Canada

prior to the hearing of the application. German courts did not want to exercise jurisdiction

meaning that the “factual situation,” namely one in which the mother and children were

living in Canada with custody to be decided there, had already been endorsed by the court

of habitual residence.

37. Recent debates in nations considering becoming signatories of the Convention reveal the

international acknowledgment of a disconnect between the laudable objective of the

Convention and its problematic application. In 2013, the Japanese government debated

becoming a signatory. During the course of public hearings, women’s advocates opposed

20
Supra note 4 at 7.

21
Supra note 9 at para 15
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the signing out of concern for Japanese women who are in abusive relationships with

foreign nationals and retreat to Japan for protection.
22

The Japanese Bar Association on

child abduction showed that domestic violence is the most cited reason for parents to

return to Japan.
23

In its domestic law ratifying the Convention Japan created an explicit

requirement for courts to assess whether there was a risk that the respondent would be

subject to violence at the hands of the petitioner.
24

In 2017, India refused to sign the

Convention citing that the majority of those affected would be Indian women “escaping

bad marriages abroad and returning to the safety of their homes.”
25

38. Women survivors of abuse are encouraged and often expected to leave their relationships

for their own safety and that of their children. It is in direct contradiction of this and of

the Convention’s intended protective purpose for it to be applied in a way that penalizes

women whose only option upon leaving an abusive relationship is to travel to a country

where she can access employment, family and social services, to enable her to carry out

her duty and desire to create a violence-free household in which to raise her children.

The narrow interpretation of article 13(b) fails to fulfill the Convention’s stated purpose

particularly in cases of domestic violence.

22
Sawako Yamaguchi, “Domestic Violence and the Implementation of the Hague Convention on

Civil Aspects of International Child Abduction: Japan and U.S. Policy (2016) 17:4 Journal of

International Women’s Studies 16 at 22.
23

Ibid at 22.
24

Ibid at 23.
25

Barry Lerner, “India: Decision not to Sign Hague Treaty on Child Abduction” (Jan 23 2017)

Global Legal Monitor. Online: http://www.loc.gov/law/foreign-news/article/india-decision-not-

to-sign-hague-treaty-on-child-abduction/.
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39. The Convention’s preamble identifies its desire to “protect children internationally from

the harmful effects of their wrongful removal or retention.” Article 13(b) of the

Convention creates an exception to return in cases where there is a grave risk of physical

or psychological harm to the child or where the return would place the child in an

“intolerable situation.” In the case on appeal, the Office of the Children’s lawyer has

focussed on the second part of Article 13, namely, the exception to return that exists

where a child of appropriate age and maturity objects to return. While these are often

approached as be different inquiries, no single part of Article 13 can be read in isolation.

The views or objections of a child to return will not only frequently speak to past

experiences of physical or psychological harms and intolerable situations but may also

foreshadow future harms and intolerability that follows from a return contrary to the

child’s wishes. Consequently, the whole of Article 13 should be read in such a way that

the views or objections of children are considered in the context of, and in conjunction

with, any arguments regarding the grave risk of harm.

40. Arguably, the Article 13 exception creates a discretionary mechanism to prevent the

return of children where the effects of the wrongful removal or retention are not harmful,

or any harm is outweighed by the deleterious consequences of return. This exception is

one of few points of discretion available to judges applying the Convention. In the case in

appeal there are debates around the operation of Article 12 which creates an automatic

return mechanism where applications are commenced within twelve months of the

wrongful removal or retention. The Court of Appeal states quite clearly that return under
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Article 12 will be ordered without consideration of any evidence of settling if the

application comes within the twelve-month time limit
26

in keeping with clear wording of

the Convention that leaves little room for alternate interpretations. Consequently, the

automatic, mechanical operation of Article 12 when the applicant is commenced within

twelve months requires Article 13 to be interpreted in a way that is sufficiently broad to

ensure the application of the convention does not result in unjust outcomes.

41. The limited inquiry into section 13(b) engaged in by the lower courts in this appeal

reflects the narrow approach generally taken by Canadian courts. Grave risk of harm has

been interpreted as a “high threshold”
27

involving harm of a “substantial and weighty

kind”
28

“more than an ordinary risk”
29

requiring, perhaps, a “pattern of sustained

domestic violence… rather than isolated incidents of family violence.”
30

42. In applying the provision narrowly the courts have ordered returns in situations where the

left-behind father had pled guilty to assaulting the mother and was bound by a protection

order preventing him from contacting the mother or child for a year;
31

medical evidence

supported the mothers’ claims of verbal and physical abuse;
32

a mother alleged being

26 Balev v Baggott 2016 ONCA 680 at para 56, 78.
27

Pollastro v. Pollastro [1999] 45 R.F.L. (4th) 404 (Ont. C.A.) at page 18, para 3.
28

Gsponer v. Johnson (1989) FLC 92-001; 12 Fam. LR 755 at page 13 para 5.

Suarez v. Carranza, 2008 BCSC 1187 at para 51.
29

Kovacs v. Kovacs [2002] O.J. No. 3074, 59 O.R. (3d) 671 at para 232.
30

Katsigiannis v. Kottick-Katsigianni 2000 CarswellOnt 4469 at para 10.
31

Suarez v. Carranza, 2008 BCSC 1187 at para 3
32

Sierra v. Sierra 2001 CarswellOnt 1869 at para 44
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threatened with a gun;
33

;and a father disabled the mother’s car and stole her keys after 

assaulting her in front of one child.
34

 

 

43. In Convention cases, Courts in Canada and the U.S. have begun to recognize the effects 

of domestic violence not only on abused women, but on children who grow up in 

environments where a parent is abused. In Pollastro v Pollastro, Justice Abella for the 

Court of Appeal of Ontario found that the child’s interests were “inextricably tied” to the 

psychological and physical security of primary caregiver.
35

 In the U.S., the First Circuit 

Court of Appeal noted evidence about the harmful effects of domestic violence on 

children  – specifically that exposure to violence can cause psychological harm, that 

children may become injured while attempting to intervene, and that spousal abusers are 

more likely to abuse their children.
36

 Nevertheless, domestic assaults where the children 

are not the direct targets, are frequently deemed insufficient to meet the standard of 

“grave risk of harm” justifying the Article 13(b) exception to return.
37

  

 

 

 

                                                           
33

 Ibi at para 47.  
34

 Matzke v Matzke 2009 BCSC.1532 at para 8-10. 
35

 Pollastro v. Pollastro 1999 CarswellOnt 848, [1999] 45 R.F.L. (4th) 404 (Ont. C.A.) at page 

19, para 2 
36

 Walsh v. Walsh, No. 99-1747 (1st Cir. July 25, 2000) at page 11-12.  
37

 See for example: Ellis v Wentzell-Ellis 2010 ONCA 347 at para 44; Sierra v Sierra 2001 

CarswellOnt 1869 at para 43; Suarez v Carranza 2008 BCSC 1187 at para 55; Kovacs v Kovacs 

[2002] O.J. No. 3074, 59 O.R. (3d) 671 where return is refused based on the father’s status as a 
convict and specifically not on his abuse of the mother at para 234; Finizio v Scoppio-Finizio 

[1999] O.J. No. 3579, 46 O.R. (3d) 226 at para 30; Cannock v Fleguel 2008 ONCA 758 at para 

41; Matzke v Matzke 2009 BCSC 1532 at para 53 - 59.   














