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ONTARIO SUPERIOR COURT OF JUSTICE

SUMMARY CONVICTION APPEAL
(Toronto Region)

IN THE MATTER of an Application for leave to interuene pursuant to Rule 27.10 of the

Criminal Proceedings Rules for the Superior Court of htstice (Otttario),5V2012-7.

BETWEEN:

HER MAJESTY THB QUEEN
Respondent

-and-

MUSTAFA URURYAR
Appellant

-and-

CRIMINAL LA\ryYBRS', ASSOCIATION (ONTARIO)

Intervener

-and-

BARBRA SCHLIFER COMMEMORATIVE CLINIC

Applicant (Proposed Intervener)

NOTICE OF APPLICATION FOR LEAVE TO INTBRVENE

TAKE NOTICB that the Barbra Schlifer Commemorative Clinic ("Schlifer Clinic" or

"Applicant") will bring an application before a judge on February 28,2017 at 9:30 a.m. at the

Superior Court of Justice, 361 University Avenue, Toronto, Ontario, for:

l. an order granting the Schlifer Clinic leave to intervene in the within appeal;

2. an order permitting the Schlifer Clinic to file a factum on the appeal;

3. an order permitting the Schlifer Clinic to make oral argument at the hearing of the appeal;

and
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4 such fuñher and other relief as counsel may advise and the Judge hearing this motion

may permit.

AND FURTHBR TAKE NOTICE that the following documents will be relied on in

support of this motion:

l. the Affidavit of Amanda Dale, Executive Director of the Schlifer Clinic, swom February

23,2017; and

2. such other material as counsel may advise and the Judge hearing this motion may permit.

AND FURTHER TAKE NOTICE that this motion shall be made on the following

grounds:

1. This appeal raises the impofant question of whether and in what circumstances a Court

may make a restitution order under s. 738(1)(b) of the Criminal Code, R.S.C. 1985, c. C-

46, including in respect of legal fees a complainant has incurred to support her through,

and protect her dignity and equality rights in, a criminal sexual assault proceeding;

2. The Schlifer Clinic has expertise in the issue raised in this appeal and has relevant

submissions to make that will be useful to the Court and different from those of other

parties. In particular, the Schlifer Clinic will provide useful submissions on the

experience of complainants participating in criminal sexual assault proceedings and the

adequacy of state supports available to them;

3. This issue is of great importance to the Schlifer Clinic and the clients it serves;

4. The Schlifer Clinic's submissions would provide a measure of representational balance

on the appeal; and,

5. The Schlifer Clinic's intervention will not prejudice any party by way of delay.
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DATED at Toronto, Ontario this 24th day of February,2)17
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Criminal Proceedings Rulesfor the Superior Court of Justice (Ontario),SI|20I2-7.

BET\ilX,T]N:

HER MAJESTY THE QUEEN
Respondent

-and-

MUSTAFA URURYAR
Appellant

-and-

CRIMINAL LA\ilyERS' ASSOCIATION (ONTARIO)

Intervener

-and-

BARBRA SCHLIF'ER COMMEMORATIVE CLINIC

Applicant (Proposed Intervener)

AFFIDAVIT OF AMANDA DALE

I, Amanda Dale, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:

1. I am the Executive Director of the Barbra Schlifer Commemorative Clinic (the "schlifer

Clinic" or the "Clinic"). As such, I have personal knowledge of the matters to which I depose in
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this affidavit. To the extent that any information contained herein is based on information and

belief, I have stated the source of that inf'ormation and I believe suchinfbrmationtobetrue.

2. I have been the executive director of the Clinic since May 2010. I have 30 years

experience as a manager, program developer, communications expeft, policy analyst and law

reform advocate on behalf of women's equality ancl women victims of violence. I have a long

history of working in the field of violence against women. I hold an Honours B.A. in Political

Science and Women's Studies fromthe University of Toronto, a Master's Degree in Social and

Political Thought from the University of Sussex, and aMaster's Degree in International Human

Rights Law, with a specialization in Women's Human Rights, from the University of Oxford. In

addition to my full-time position as Executive Director of the Clinic, I am a PhD student at

Osgoode Hall Law School. My doctoral work addresses the relationship between international

standards for intersectional discrimination and the Canadian constitution. My curriculum vitae is

attached as Exhibit "A'0.

A. The Schlifer Clinic

i. Background

3. The Schlifer Clinic was established in 1985 to commemorate the life and work of Barbra

Schlifer, an Osgoode Hall law student who was sexually assaulted and murdered on the night of

her call to the Bar.

4. The Schlifer Clinic is, first and foremost, a multi-disciplinary, front-line service provider

to women who have experienced violence, including sexual violence. It provides legal

representation, professional counselling, and language interpretation services to women from a
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broad cross-section of racial, ethno-cultural, and socio-economic backgrounds. As such, the

Clinic has a deep and integrated understanding of the intersecting and multiple inequalities

which exist in women's lives and the impact that sexual offences have on women. The Clinic's

objective is to support women who have experienced violence by, among other things, offering

avenues tbr redressing the harms they have suffered.

5. The Clinic also engages in various public advocacy initiatives, including public legal

education, professional development for legal professionals, clinical education for law students,

and law reform. The breadth of services and activities engaged in by the Clinic is unique in

Canada amongst social service organizations.

6. As will be discussed further below, in20I6, the Province of Ontario selected the Clinic

as a pilot site for the introduction of a program for independent legal advice to sexual assault

survivors. In addition, the Province contracted the Clinic to train the private bar lawyers whom

the province is funding to provide this advice on a voucher system.

7 . Further in 2015 and 2016, the Clinic \ /as one of the key organizations consulted by the

Minister's Task Force on the Prevention of Sexual Abuse of Patients under the Regulated Health

Professions Act, 1991. ln this regard, the Task Force recognized the Clinic's "experience and

expertise in providing summary advice to patients who have been sexually abused by regulated

health professionals." I

' To zero: Independent Report of the Minister's Tqsk Force on sexual Abuse of patients

.a!_qþu;e* jn-d_epe¡d9¡!_¡epo¡t.pdf (September2016)
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8. The Clinic sits on the Premiere's Roundtable on Violence Against'Women and was one

of the key participants in the development, ancl now implementation, of the Province of Ontario's

March 2015 Sexual Violence and Harassment Action Plan ("SVHAP").

ii. Mandate and Organizational Structure

9. The Clinic's institutional objectives are captured by its Mission Statement:

The Barbra Schlifer Clinic offers legal represerfation, professional counseling
and multilingual interpretation to women who have experienced violence. Our
diverse, skilled and compassionate staff accompany women through personal and
practical transformation, helping them to build lives free from violence.

We are a centre by, for and about women. We amplify women's voices, and
cultivate their skills and resilìence. Together with our donors and volunteers, we
are active in changing the conditions that threaten women's saf'ety, dignity ancl
equality.

10. The Clinic's Vision, Value and Belief Statements are attached as Exhibit ,.8".

11. The Clinic is overseen by a volunteer Board of Directors consisting of 13 members, and

employs 37 full time stall members. The legal department of the Clinic has a staff of eleven

full-time employees, comprised of the Director of Legal Services, three lawyers, one

articling student, one intake counsellor, two administrative staff ancl three Family Court

Support Workers. The Clinic has also retained three independent consultant lawyers to support

the ILA for sexual assault survivors programme. The Court Support'Workers f¿cilitate women

survivors' greater participation in the farnily law system and advocate on behalf of clients to

other justice system profèssionals, including the Victim V/itness Assistance Program, Crown

Attorneys and the police.
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12. The Clinic's Director of Legal Services, Staff Lawyers and consultant lawyers have

extensive experience providing services to women survivors of violence who are from highly

marginalized commurities. The regular duties of the lawyers at the Clinic include providing

general legal information and advice, as well as representation in family and

immigration law matters, to women who have been or are being sexually assaulted or

abused.

B. The Schlifer Clinic's Clients and Expertise in Service Delivery

13. In 2015-2016, the Clinic's legal department assisted 1,360 clients, the counselling

department assisted 1,616 women, and the Language Interpretation Service assisted 1,358

clients. Since 1985, the Clinic has provided services to over 60,000 women in the Greater

Toronto area.

14. In 2015-2016, and in particular following the media attention to the R. v. Ghomeshi

trials, the Clinic experienced a l00o/o increase in calls from sexual assault survivors seeking

comselling and/or legal information and advice.

15. The Clinic serves \ilomen from diverse backgrounds and highly marginalized

communities who experience multiple social inequalities, including poverty, homelessness,

racism, and discrimination on the basis of mental health or disability. They frequently have a

heightened involvement with immigration authorities, child welfare agencies, the police and

other service providers, as a result of current or historical abuse.

16. The Schlifer Clinic provides legal representation and advocacy services in the areas of

refugee protection and immigration, family, criminal and administrative law. These services are
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designed to assist women in seeking meaningful legal remedies and ensuring their access to

justice in order to acquire legal protections and redress from violence.

I7. The women who seek the Clinic's assistance rely on the Clinic to advise them about

legal processes and how they can obtain redress for incidents of violence they have suffered,

including sexual violence. Clients often ask the Clinic's legal intake workers and lawyers about

the consequences of contacting the police, including: what the likelihood of a charge or

prosecution is in the circumstances; what the likelihood is of them being believed by the actors

in the criminal justice process; what personal information about them will be made available to

the accused; whether they will have to testify in a criminal proceeding; how traumatizing the

questioning by lawyers in the proceeding may be; whether and how the criminal law and

procedure can protect them from invasive questions and discriminatory assumptions; and

whether the criminal justice system canprotect them from offbnders inthe future.

18. In addition to the legal services delivered, the Clinic provides a variety of group-based

and individual counselling programs. The Clinic also offers language interpretation service,

which provides language interpreters, in 200 languages, to social service agencies and

hospitals that deliver services to women survivors of violence, as well as the four Domestic

Violence Courts serving Toronto.

C. The Schlifer Clinic's Expertise in Sexual Assault Complainantso Interactions with
the Criminal Justice System

t9. The Clinic's regular and direct contact with women survivors of sexual violence has

given it significant knowledge and a uniquely-informecl perspective about how women survivors

of sexual violence perceive and interact with thejustice system.
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20. There is little doubt that women who have experienced sexual assault and abuse tend not

to report such crimes to the police. Based on the Clinic's over 30 years of experience, there are

a variety of factors that cause or contribute to the underreporting of sexual violence. These

include:

(a) the highly invasive and personal nature ofthe alleged crime;

(b) social stigmas that are imposed on victirns of sexual crime;

(c) perceptions that the crime, even if reported, will not result in a conviction;

(d) fear of further victimization through engagement with the criminal justice system;

(e) concern that prior sexual violence, psychiatric history of other private information

contained in records will be disclosecl to the accused and potentially used to

undermine their credibility; and

(Ð a fear of retribution.

21. The Schlifer Clinic's mandate and the individual services it provides to its clients are

designed, among other things, to address the need for legal protection for women vulnerable to

violence, the systemic problem of underreporting of sexual violence against women, the

ineffectiveness of systemic responses to survivors of sexual violence, and the social exclusion of

already marginalized women.

22. Both before and after the official launch of the Independent Legal Advice for sexual

assault survivors programme, the Clinic has worked with hundreds and hundreds of women who

are either considering reporting sexual assault to the police or who have sought assistance and
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support (legal and/or counselling) as criminal charges for sexual assault proceed to a preliminary

hearing and/or trial. The Clinic's clients frequently experience the criminal justice process as

traumatizing, which trauma is often experienced as a direct extension of the sexual assault itself.

The Clinic is an expert in how legal services for sexual assault survivors may address the

systemic under-reporting of sexual assault and women's reluctance to enter or continue their

participation in, the criminal justice process.

23. The Clinic also works with women who have been charged with domestic violence

offences, sometimes including sexual assault.

D. The Schlifer Clinic's Expertise in Advocacy

24. The Schlifer Clinic is routinely consulted by the provincial and federal government on

proposed legislation and initiatives related to sexual violence. The Clinic has made

representations on issues related to sexual violence and gender equality to the Senate and House

of Commons Standing Committees, as well as to the Quebec General Assembly. The Clinic is

also currently a member of the Ontario Premier's Permanent Round Table on Violence Against

Women, which consults on the implementation of the Province's Sexual Violence and

Harassment Action Plan.

25. The Clinic has significant experience intervening in legal proceedings. In 1988 and 1991,

following the enactment of the Charter of Rights and Freedoms ("Charter"), the Schlifbr Clinic

participated in two landmark constitutional cases concerning the Charter rights and interests of

sexual assault survivors. The Schlifer Clinic was a member of a coalition of interested

organizations that intervened at the Supreme Court in Cqnadian Newspapers Co v. Canada

(Attorney General), [1988] 2 S.C.R. 1.22 and R v. Seaboyer; Rv. Gayme, [1991] 2. S.C.R.577,
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26. Since that time, the Clinic has been grantecl standing as an intervener and has

participated in numerous proceedings in the fèderal and Ontario courts and at the Supreme Court

ofCanada, including:

(a) As an intervener in Kanthasamy v. Minister of Citizenship and Immigration,2015

SCC 61, where the Supreme Court granted leave to make oral and written

submissions on the disproportionate impact of changes to the Immigration and

Refugee Protection Act on vulnerable and marginalized individuals and

communities, including survivors of gender-based violence.

(b) As an intervener in .l?. v. Quesnelle, 2014 SCC 46, where the Supreme Court

granted leave to make written and oral submission on the privacy rights and

interests of sexual assault complainants, particularly those most heavily

documented as a result of their marginalization and multiple experiences of

inequality;

(c) As an intervener in R. v. N.5.,2012 SCC 72, where the Supreme Court granted

leave to make oral and written submissions on the barriers to access to justice

faced by sexual assault survivors who wear the niqab;

(d) As the test case applicant in Barbra ,SchliJer Oommemorative Clinic v, Canadct,

2014 ONSC 5140 (CanLII), a Charter application to strike down amendments to

the Criminal Code and Firearms Act (eradicating the long-gun registry),

submitting that women's rights to security and gender equality are violated by

destroying the registry and that changes to gun-control laws would increase the

risk to women in situations of domestic violence;
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(e) As an intervener, in coalition with Women Against Violence Against Women, in

the Matter of an Inquiry Pursuant to s.63(1) of the Judges Act Regarding the

Honourable Justice Robin Camp on the impacts of Justice Camp's conduct and

comments in R, v. Ilagar on sexual assault survivors, and in particular the

underreporting of sexual assault.

27. On behalf of the Clinic, I also swore an Affidavit in the Federal Court in support of the

application in YZ and the Canadian Association of Refugee Lawyers v. Minister of Citizenship

and Immigration (Court File IMM-3700-13). In that Affidavit, I described my personal and the

Clinic's expertise, experiences and concerns, with respect to the impact of the 'Designated

Countries of Origin"regime on \vomen survivors of violence.

E. The Schlifer Clinic's Proposed Intervention

i. The Criminal Lawyers' Association Has Been Granted Leave to Intervene

28. This Court has already granted the Criminal Lawyers' Association (Ontario) ("CLA")

leave to intervene in this appeal to address the restitution order made by the Ontario Court of

Justice in its sentencing decision. As set out in the Affidavit of Daniel Brown, the CLA sought

leave to intervene on the basis that the restitution order "could affect the interests of many its

members, their clients, and impact negatively on the administration of justice" and that the

"broader issue of the propriety of ordering an accused person to pay a complainant's legal costs

as part of a criminal restitution order is one that transcends the immediate parties to this
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litigation."'The CLA indicated to the Court that it intends to take the position that it is 'onever

appropriate to order restitution for a complainant's legal fees."3

29. The Clinic similarly seeks leave to intervene to address the narrow issue of the restitution

order made by Ontario Court of Justice and will otherwise take no position on the merits of the

appeal. The Clinic agrees with the CLA that the Appellant's appeal of the restitution order

transcends the interests of the immediate parties. Particularly having regard to the intervention

by the CLA, the Clinic seeks leave to intervene to provide much-needed balance to, and a

systemic survivor-perspective on, the legal arguments made with respect to the appropriateness

of a restitution order for legal fees, and the (positive) impacts of such an order in advancing the

interests and administration of justice.

30. As noted above, the Clinic has intervened on numerous occasions in cases involving

important issues related to sexual violence. The Clinic has a distinct perspective that flows from

its work in assisting women who been sexually assaulted and its familiarity with the experience

of complainants participating in criminal proceedings. If granted intervener status, the Clinic's

submissions will reflect this expertise and the lived experiences of the Clinic's clients. It is

respectfully submitted that the Clinic's perspective and expertise will be of assistance to the

Court.

31. If granted leave to intervene, the Clinic anticipates making the following submissions:

u. Paragraph 73S(1Xb) of the Crimínøl Code grants judges broad discretion to
order restitution

2 Afflrdavit of Daniel Brown at paras. l0 and 17, Schlifer Clinic Application Record, Tab 3.
3 Affidavit of Daniel Brown, al para. I I , Schlifer Clinic Application Record, Tab 3 '



-12-

32. In the decision under appeal, the Ontario Court of Justice made a restitution order

pursuant to s. 738(1Xb) of the Criminal Code, requiring the appellant to pay the complainant

$8,000 towards the legal fees she incuned to participate in the criminal proceedings. This

provision reads:

Where an offender is convicted or discharged under section 730 of an offence, the

court imposing sentence on or discharging the offender may, on application of the

Attorney General or on its own motion, in addition to any other measure imposed

on the offender, order that the offender make restitution to another person as

follows ...

(b) in the case of bodity or psychological harm to any person as a result of the

commission of the offence or the arrest or attempted arrest of the offender, by
paying to the person an amount not exceeding all pecuniary damages incurred as a

result of the harm, including loss of income or support, if the amount is readily
ascertainable;

33. The text, context and purpose of s. 73S(1Xb), demonstrate that Parliament intended to

give courts broad discretion to make restitution orders. This discretion permits courts, in

appropriate circumstances, to make an order for restitution of legal fees a complainant incurred

in relation to her participation in the criminal prosecution of the person ultimately found guilty of

sexually assaulting her.

34. A plain reading of the provision shows it permits restitution for "all pecuniary damages

incurred as a result of' "bodily or psychological harm" caused by "the commission of the

offence or the arrest or attempted arrest of the offender", so long as "the amount is readily

ascertainable" [emphasis added]. The examples of "loss of income or support" included in s.

73S(1Xb) are illustrative, rather than exhaustive, of the type of pecuniary damages that are

properly captured by this provision. This broad language, on its face, clearly permits a court to

order restitution for legal fees incurred by sexual assault victims, as in this case.
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35. The context in which the provision was introduced also favours a broad interpretation.

Prior to 1996, lhe Criminal Code provided for "compensation orders" concerning only

"satisfaction or compensation for loss of or damage to property suffered by that person as a result

of the commission of the offence."a On September 3, 1996, the "compensation orders"

provisions of the Criminal Code were replaced by the oorestitution order" scheme in s. 738(1).

The restitution provisions expanded the circumstances in which an offender could be ordered to

make a payment to a victim, including by allowing for such orders to be made "in the case of

bodily harm", rather than only in relation to property.s Replacing the pre-existing scheme with

this broader scheme recognizes the pecuniary losses that flow from non-property-related

offences; permits victims to recover those losses; and gives courts discretion to determine the

nature and extent of those losses, as well as whether restitution should be ordered in respect of

them. The wide discretion afforded to sentencing courts under s. 738(1)(b), and the order made

by the Ontario Court of Justice in this case, is consistent with and furthers Parliament's intent to

broaden the scope of potential restitution orders.

36. Parliament's purposes in enacting s. 738(lxb) are both remedial and punitive. This

reflects and is consistent with the principles of sentencing set out in s. 718(e) ("to provide

reparations for harm done to victims or to the community") and s. 718(f) (ooto promote a sense of

responsibility in offenders, and acknowledgement of the harm done to victims or to the

community") of the Criminal Code. These purposes also favour a broad reading of s. 73S(1)(b).

a Section 725(l) of the Criminal Code, as it read immediately prior to September 3 , 1996; see R. y. Devgan, ll999l
O.J. No. 1825 at paras. 2-3 (C.4.) ("Devgan").

5 While s. 73S(l)(b) permitted restitution only "in the case of bodily harm" at the time of its enactment, it was
subsequently amended to permit restitution "in the case of bodily or psychological harm": An Act to amend the
Críminal Code (trfficking in persons/, S.C. 2005, c. 43, s.7.
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37 . That courts in numerous cases have recognized their jurisdiction to order restitution for

legal fees under s. 738 lends further support to the submission that Parliament intended s.

73S(1Xb) to be read broadly.6

38. To the extent that there is any ambiguity in s. 738(lXb) (which the Clinic denies), that

ambiguity should be resolved in favour of a broader reading - rather than a narrowed-down

reading the CLA has indicated it will advocate - as such a reading is more consistent with the

purpose of the sectionT: to permit victims to recoup the pecuniary losses incurred as a result of

the bodily and psychological harm caused by crime.

39. Further, the CLA's stated concerns that such a reading would create "a potential for

unlimited liability" or "raise the spectre of accused persons being routinely ordered to pay...the

legal fees of the complainant"s are unfounded; relevant judicial guidance on the application of

restitution provisions is clear that such orders should be made with restraint and caution.e It

cannot be simultaneously argued that the restitution order in this case is a matter of "first

instance" (after over twenty years of jurisprudence under s.738(1)(b)) and that a single order

made by a single judge on the facts before him, suddenly portends future judges "routinely"

exercising their discretion in a similar fashion.

40. Finally, the Clinic will also submit that absent legislation expressly abridging

solicitor-client privilege, the type of "full docket breakdown of how [a] retainer was used" by

6 
See, ø.g., R. v. West,2Ol2 SKPC 145 atparas.64-71 (Sask. Prov. Ct.); R. v. Dennis,2003 BCSC 2017 atparas.

- 9-17; R. v. Rothel, [998] O.J. No. 5626 (Ct. J. (Gen. Div.)); R. v. Kwaw,20l1 ONCJ 29 atpara.33.
7 R.v. Paré,|98712 S.C.R.618 at629-633;R.v. Lightfool, [1981] I S.C.R. 566at575.
8 Affidavit of Daniel Brown at paras. l0 and 19, Schlifer Clinìc epþlication Record, Tab 3.
e See, e.g., R. v. Zelensþ, [97S] 2 S.C.R. 940 at96l; Devgan *pãru.26, citing Zelensþ.
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complainant's counsel, as requested by the defendant in this case, cannot be required in order to

merit a restitution order in relation to those fees.l0

tlI. Parliaments and the courts have recognized the unique barriers faced by sexual

assault survivors

41. The unique barriers and burdens faced by sexual assault complainants in the criminal

justice system have long been recognized by the federal and provincial governments and by the

Supreme Court of Canada.ll Most recently, the Government of Ontario, as part of its Sexual

Violence and Harassment Action Plan, acknowledged the trauma experienced by sexual assault

survivors in the criminal justice system and committed to a raîge of policy responses to address

this concern. In considering the jurisdiction of, and exercise of discretion by, the Court below to

order restitution for legal fees to a sexual assault survivor, the Clinic will submit that the Court

should be attentive to this context, and to the particular needs of sexual assault survivors who

reach out to legal counsel (as well as possibly counsellors and health professionals), to support

them following a decision to report to police.

iv. Resources available to complainants in criminal proceedings are not - nor are

they intended to be - sufficient to address the challenges complainants face

42. The Clinic will address the lived-experience of sexual assault survivors as they navigate

the criminal justice system. It is simply inconect, as asserted by the CLA in its leave to

intervene materials, that the Crown or the Victim Witness Assistance Program ("V'WAP")

ooserve" complainants in the criminal trial. In fact, V'WAP will not discuss the evidence with the

complainants (the Ministry of the Attorney General pamphlet and website on VV/AP specifically

t0 Canada (Privacy Commissioner) v. BloodTribe Department of Health,2008 SCC 44 atpara.2.
rr 

See, e.g., To Zero: Independent Report of the Minister's Task Force on Sexual Abuse of Patients (2016); SVHAP

(March 2015); preamble, An Act to qmend the Criminal Code (production of records in sexual offence

proceedings), S.C. 1997, c. 30;.R v. Seaboyer; R. v. Gayme, U99ll2 S.C.R. 577; R. v. Mills, [1999] 3 S.C.R'

668; iR. v. Quesnelle 2014 SCC 46,and in particular paras. 34 and 36'
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states: oothe program cannot receive or discuss your evidence"l2). VV/AP is mandated to

provide more limited support in terms of communicating dates, providing referrals to other social

service agencies, and orientating the complainant to the Court. Courts have also recognized the

impartial role of Crown attorneys in criminal prosecutions.t3 The Crown attorney will only meet

the complainant in the presence of the investigating police officer, which many complainants

experience as intimidating and, in any event, is not a meaningful opportunity for the complainant

to ask questions or express her fears.

43. The Clinic will make submissions on the support provided by legal counsel to sexual

assault survivors, which support is otherwise unavailable to survivors from any other person or

entity in the criminal justice system. The Clinic will further argue that compensation for the

costs of legal support may be a direct consequence of the harm of the sexual assault and properly

subject ofa restitution order.

v. Apples and oranges: the issue on appeal is restitution to be made by an offender
that has been found guilty, not systemic issues relating to accused who have been
acquitted

44. Finally, the Clinic will argue that access to justice issues for accused persons, which the

Clinic is also extremely concerned about, is a separate and distinct issue from the interpretation

of s.738(1)(b) of the Code. When Parliament enacted s.738, it was aware that costs awards

against the Crown do not flow from acquittals, yet Parliament did not see fit to exclude

restitution for legal fees from the provision. Broad policy concerns with respect to underfunding

of legal aid andlor representation for accused persons must not be conflated with the

interpretation of s.738 as it applies to convicted offenders.

r2 https://www.attorneygeneraljus.gov.on.calenglish/ovss/VWAP-English.html
13 See, e.g., Boucherv. The Queen, tl955l S.C.R. 16.
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F. Assistance To Be Provided

45. If the Schlifer Clinic is granted leave to intervene, it will work with counsel for the

Crown to ensure that our respective submissions are not duplicative.

46. The Clinic seeks to assist this Court with the legal principles at issue; it will take no

position on the facts except to the extent that it is necessary to refer to the facts to contextualize

the legal issues. The Clinic will take no position on the proper disposition of this appeal.

47. On the basis of the above, the Clinic respectfully requests that it be granted leave to

intervene on the issue of restitution in this sunìmary conviction appeal.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on
February 23'd,2017

Commissioner for Taking Affidavits
(or as the case may be)

D
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REsuMElnv¡ruonDALE,MAl92GreenwoodAve.,Toronto,oNM4L2P6 1416453-1916'l amandadatog2@gmail.com lamandadate@osgoode.yorku.ca

CAREER HIG HLIGHTS

' International Hutlran Rights scholar, with specialization in women's human rights

' Recognized spokesperson and expelt in womenrs rights and violence against women

. Inspiring leader of staff tearns and multi-sector collaborations

. Multi-sector consensus-builder

. Advanced practitioner and trainer in cultural competency

' Results-oriented strategicplanner, evaluator andorganizational developer

' Innovative and experienced women's program developer, in international, multicultural, urban ancl

remotecontexts

' Leader in research and development ofpolicy refonn related to violence againstwolnen

' Skilled manager of successfttl complex projects, comrnunity anrl funderpartnerships

ACADE MIC BACKGROUN D

' Teaching Assistant, Ethical Lawyering in a Global Context JD class at Osgoocle Hall Law School

' PhD stuclent in lnternational Human Rights LawÆVomen's Rights, Osgoode Hall Law School, expected
completion,20lS

' Guest lecturer, University of Toronto Faculty of Law, Vy'omen's International Human Rights and Violence
Against Women (2013, 2014, 2015\

' Masters of Intemational Human Rights Law, u,ith Distinction, Fitst in Class,University of Oxford, UK,
2009-2011. [Dissertation Title: "Does the Convention to End All Forrns of Discrimination Against Women
(CEDAW) req u i re wolnen to choose between gender protection and cultural belonging?")

. Postgraduate certificate, wíth Distinction, Humber School of Writers,2007

' Master of Arts, with Distinctíot1, Social and Political Thought, University of'Sussex. UK, l99l
IDissertation title: "Hannah Arendt for Feminism? A speculative Re-Reading',]

' Honours B A',wíth HighDislinction, JointSpecialist, Political Science andWomen's Stuclies,
University ofToronto, 1988

AWARDS

Joseph-Armand Bombardier Canada Graduate Scholarship, Social Sciences and Humanities Research Council ofCanada,20l6

Helena Orton Mernorial Scholarship, 2015

Association of Transnational Law Sohools (ATLAS), Agora selection recipient, llorJune 2015

Fellow, Nathanson centre on Transnational Human Rights, crime and secu¡ity, 2014

Judge Hallet Scholarship, Osgoode, 2014

1
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YWCA Woman ofDistinction, Socialjustice, 201 3

Moris Law Prize, University of Oxford,20l2

YWCA CanadaAward forAdvocacy, 2004 - 2005

Caring Hands Extended Award, for outstanding patient care, St.Joseph's Women's Health Centre, 1996

Commonwealth Scholarship, United Kingdom, 1989 - 199 I

City ofToronto, Women's Studies Undergraduate Scholarship, forgraduating studentmost likely to contribute to
irnproving the status ofwomen, 1987 - 1988

PU B LI CATIONS/PRES E NTATIONS.S ELECTE D

Peer-reviewed

"Sceking Justice Through Section 15: Reflcctions of the Applicant on Barbra Schlifer Commemorative Clinic v. Ca¡ad:a.,,
(201 7, forthcoming) JLE.

Shaun O'Brien, Nadia Lambek and Amanda Dale, "Accounting for Deprivation: The Intersection of Sections 7 and 15 of
the Clìarter in the Context of Marginalized Groups" (2016) 35:153 NJCL l.

"A New Chapter in Feminist Organizing: The Sexual Assault Audit Steering Committee", with Beverly Bain and Jane Doe,
CJI(S [Women Resísting Rape: Ileminist Law, Practice, ActivismJ @a1l 2009/Winter 2010) Volume 28, No 1.6-15

Research reports, specialty publicatlons andJournalism

"Seeing no Evil", with Jane Doe, Opinion Editorial (Police Responses to Sexì.tal Assault), Toronto Star, February 24, ZOll

"Shelterform the Storm: barrier-free women's housing offers healing spaces, safeplaces', Cro.rs Currents: Thejournal of
Ad diction and Mental Health, Cenire for Addiction and Mental Health (Winter' 201 0/1 1) Volume 1 2, No 2, I I

"HonouringAboriginal Grandlnothers to Promote Safetyand Healing", Cross Currents: Thejournal ofAtldiction andl
Mental llealth, centre forAddiction and Mental Health (Autumn 2010) volume 14, No 1,3

"Our Men Have Lost Their Place: Aboriginal men's shelter guides men on healing path", Cross Currents: Thejournal of
Addiction and Mental Health, Centre forAddiction and Mental Health (Summer 2010) Volume l3,No 4, l0-12

2
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'No More Running ín Circles': bestpraclice"s and policy initiatìves to address violence against women in Canada, Policy

Discussion Paper,YWCA Canada, March 2008

'Bad Date' (an article exploring the Federal government's cuts to Status of Women Canada) With Ellen Russell, lår¡'

Magazine, May/June 2007

Be¡t¿¡n¿ Sheher llalls: systent change, Best tr)racÍíces and policy ínitiatives to address violence againsÍ women in Canada.

Literature Review, YWCA Canada, November 2007

"No Place like Home" (an article exploring successful organizing womenrs housing advocacy in Ontario) Women &
Envíronments, Spring/Summer 2004

"New Perspectives on Shelter for Women", Fred Victol Centre, Toronto, 1996

'A National Test of Will' (political leporting from Sudan)

Maclean's Magazine, Ãpril 1986

EMPLOYMENT EXPERIENCE

Executive Director, Barbra Schlifer Commemorative Glinic
May 201 a-current

Leader ofmulti-service legal clinic irnproving access tojustice and freedom from violence for
4,000 women annually; 40 staff and a 3.7 rnillion budget; l4-member Board of Directors.

Leadership Highlights

. Support revitalizatiolr and creative engagement with staff, board and cornmunity

. Increase organization's media coverage dramatically

Increase funding by 70%

Lead organization through complex strategic re-direction and Theory ofChange process

. Lead staff and board to identify test cases and garner pro bona legal representation in women's rights cases

o l? v. N.l lsexual assault and the niqabl ;

o R v. Quetrelle [sexual assault records caseJ;

o Schlífer v. AG [Gun RegistryJ;

o Jeyakannan Kanthasamy v. Mini.ster of Citizenship and Immigration [immigration/permanent residency]

Canadìan lead in partnershi¡l with Sudanese Organization for Researclr and Developnrent (SORD) to establish

women's lepresentation through Shari'a personal law iegal clinics in Khartourn, Sudan

Leader in development of women's rights sector capacity building with govemment, funders, public policy-

makers, legal clinics, media, women's organizations and otherstakeholders

o Mernber, Permanent Round Table on Violence Against Wornen;

o Adrninistrative Lead, Tranma-informed Women's Mental Health and Addiction Network;

3
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o Member, Violence Against Women and Children's Vy'elfare Protocol Steering Committee;

o Chair', Premier's Roundtable with the VAW Sector and Cabinet;

o Consultant, Select Committce on Sexual Violence ancl Flarassment;

o Frequent media cor¡rnentator on women's rights and violence against women

Consulting
Octòber2009 toMay20l0

Communications leadership and member-engagement; prograrn design, evaluation, development and delivery;

staff leadelship; public legal education innovation; research; team leader.ship

Clients

YWCA Canada (Northem [arctic] Extension Project and Northem Ontario Women's Services

Enhancement Proj ect)

Community Legal Education Ontario (Review and Implementation of Public Legal Education)

YWCA Hamilton (Strâtegic Communications and Member Engagernent)

Costa Leclerc Design (Media Relations)

Shelternet (Acting Executive Director)

Director, Advocacy and Communications, YWCA Toronto
September 200 I - September 2009

Initiated, staffed and led YWCA Toronto departrnent advancing strategic growth, community collaboration,

cornmunications, public policy and association-wide recognition for excellence in women's rights advocacy and

policy development

Leadership highlights

' Leader iu successful law reform to Ontario Arbitration Act and fbur other areas of Ontario law, protecting

universal access to rvomen's rights/protection from violence in family law

' Chair, Family Law Education for Women provincial public legal education campaign, reaching out to multicultural

women atrisk ofGBV/DV

Regular on-air contributor as women's issues expert, CIUT IiM, University of Toronto Radio

Consultant to City of Toronto Oane Doe) Audit, recommendations and implementation of police response to
sexual assaultþ llowing jane l)oe v. M etropolítan Police

Seconded to YWCA Canada to lead

lntet'national partnership on violence against women prevention, The Gender Centre, Sudan (2006)
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Partnership developtnent, research andpolicy, writing Beyond Shelter l(alls:System Change,Ilestpractices and

policy initiatives to address violence against women in Canada (2007)

Abantu Centre for Development, Women iu Govemance/Freedorn from Violence project, Ghana (2008/09)

QimaavikWomen's Shelter, capacity-building inindigenous andisolated communities, Iqaluit,Nunavut(2008/09)

Manager, St. Joseph's Women's Health Centre, St. Joseph's Health Gentre
January 1999 -July 2001

Leader, tnulti-stakeholder comtnunity health centre, specializing in violence against wolren service lesponse, multi-

cultural and poverty health, with 22 direct reports and annual budget of $ lM; maintaining relations with a wide range

of hospital adminishation, funders and policy makers, regarding women's health and VAW services.

Leadership highlights

Oversaw successful national research on parenting practices across cultures

' Developed program to train and support universal screening protocol for violence against women in all hospital

intakes

Manager of SocialAction and Education, YWCA Toronto
June 1997 -January 1999

Coordinated all aspects of social aotion/public policy for the YWCA across 22 programs with a total of 300 staff; led

education and policy development

Project Co-ordinator, St. Joseph's Women's Health Centre, St. Joseph's Health Gentre
July 1994-January 1999

Developed collaborative framework for outreach; delivered direct service to marginalized women; community

relations and program developrnent; wrote hospital-wide protocol for cases of elder woman abuse

Project co-ordinator, s¡ster¡ng Drop ln and St. Joseph's women's Health Centre
AugustI993 -July|994

Piloted, delivered and prornoted wonten's service model for multi-cultural homeless sexual abuse survivors

Group Facilitator and volunteer co-ordinator, opportunity for Advancement
January 1992-July 1993

Facilitation and prograrn design for multi-stressed women

Collective Member, Nellie's Emergency Hostel For Women
I 9 B 5 - 1 99 0, re li ef; I 9 9 0 - I 99 2, co I I ective member
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Co-managed violence against women and homeless women's shelter

Women's Projects Liaison, Band Aid U.K., Khartoum, Sudan
t985 - 1986

Lead on vr'omen's projects to emerging intemational aid organization during Ethiopian and Darfur farnine

PR IVATE CONS U LTATION - SELECTE D

Course Curriculurn Developer, Non-Profit Comrnunications, Bachelor's in Public Relations and Corporate
Co¡nmunications Centennial College, Toronto, 201 I

Training, communications and strategic planning YV/CA Yellowknife, NWT, 2007

Creating cultural competency in the response to violence againstwomen, RCMP Yellowknife, YWCA
Yellowknife, NWT,2007

Workshop faciiitator, 'Developing a Women's Housing Agencla for the United Nations Meetings' 'WAIRO, United
Nations Wo¡ld Urban Fonrm, Grassroots Acaderny, Vancouver, 2006

To¡onto Police Services Board, Comm unity Review of Sexual Assault Training, Opportunities for Improvetnent,
2006

The Auditor General's Follow-up Review ofthe 1999 Report entitled "Review ofthe Investigation of Sexual
Assaults -Toronto Police Service", 2005

Strategic plan, re-branding, repositioning andcommunications planning, Education WifeAssaulVspringtide
Resotrrces, Ontario,2004 -2005

Creating cultural competency, Ministry of the Attorney General, Death Review Committee, Coroner,s Office,
Ontario, 2004

(Consultant to) "Review ofthe Investigation of Sexual Assaults Toronto Police Service - Report by the City of
Toronto Auditor General", 1999

Workplace diversity, cross cultural communications and cultural competency,

New Directions, Toronto, 1997 -2003

VOLU NTEER AND CO MM U NITY LEA DERS HI P. SE LE CTED

' Member ofthe Board of Directors (member ofthe Executive and Co-Chair Fundraising Committee) oflnter
Pare s (Canadian Feminist and Global Justice Organization), 2008 - ongoing

Mernber, Program Advisory Committee, Centennial College, Corporate Communications Program,
2007-ongoing

' Convocation Speaker, University ollToronto Woodsworth College Graduation, 2014

' Member of the Board of Directors, woman Abuse council of roronto, 2009 -2014
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Member ofthe Community Advisory Panel forWomen's College Hospital,Z}}7 -2OlO

Chair, Women's Housing Advocacy Croup (WHAC), 2002 -2007

Member of the Board of Directors, Woman Abuse Council of Toronto, 2001- 2006

Presenter, Integrating on-line and print media, Federated Press, 2005

Guest lecturer, Centennial College, Corporate Comtnunications

postgraduate program, "Non-ProfitCommunicationsand
Conrmunicating for Social Ch ange",2002 -2004

YWCA reprcsentative on the Community Voices of SupportAdvocacy Carnpaign,

Advisory Group, Community Social Planning Council, 1997 -1999

Chair, West End ElderAbuse Network, 1994 -1997

Board nrember and Program Committee Chair, Sisterin g, 1996 -1997

Coalition rnember, Multicultural Inter Agency Access Group. Peel 1992 - 1993

Advisory Board Member, Hostel Outreach Programme, lgg} -1992

LANGUAGES

Fluent in English (first language); Intermediate skills in French; basic skills in Spanish and German; rudimentary
Arabic.
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BarbraSchlifer
Commemorative Clinic
Freedom From Violence.

Mission, Values and Strategic Priorities

Mission

The Barbra Schlifer Clinic offers legal representation, professional counselling and
multilingual interpretation to women who have experienced violence. Our diverse, skilled
and compassionate staff accompany women through personal andpractical
transformation, helping them to build lives free from violence.

We are a centre by, for and aboutwomen. We amplify women's voices, and cultivate their
skills and resilience. Together with our donors and volunteers, we are active in changing
the conditions thatthreaten women's safety, dignity and equality.

Vision Statement

We envision a world where diverse women:. Build lives free from violence.
. Work together to create a more just world.
' Live their own lives in respectful communities that provide meaning and belonging.

Belief Statements

We believe:

1. Violence against women means any actof violence that results in, or is likely to result in,
physical, sexualorpsychological harm orsuffering (including financial, structural,
institutional or spiritual) to women, including threats of such acts, coercion or arbitrary
deprivation of lïberty, whether occurring in public or in private life .

2 Violence against womon happens in all cultures. It is based on abuse of power, results in
inequality, and affects all relationships through the generations.



3. Women in every culture in the world have ways of working together to stop violence,
and our work will honour and value these diverse strengths.

4. Respectful relations and positive social change are possible when women and men work
toward them. Each woman who comes to the Clinic and each woman who contributes to
the Clinic is participating in that change.

Value Statements

We value:

Feminism and Anti-Oppression
Joyftrlly, we root our work in the strengths and achievements of feminism and various
woÍten's movernents, including successes against colonialism, racism and other forms of
oppression.

Compass ion and Self-Awareness
We are cornmitted to staying rooted in compassion, viewing the world from multiple
perspectives.

A Reflective Awareness of Power
We reflect on and learn from shifting power relations. We understand and acknowledge
our own power and the change we invite in ourselves, the women we work with and the
world we live in.

C o mmunity and C o nne c t i o n
We work in community and partnership with local, national and international movements
to endviolence against women, knowing that individual experience is embedded in
systems and structures.

Autonomy and Self Determination
We respect and broaden women's choices to determine their own lives according to their
values, hopes and positive self-regard.

Our Strategic Priorities

l. Increase our effectiveness in underserved communities through service evolution and
innovation

2 Broaden our sphere of influence

3. Strengthen our organization
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